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Current Copics. 


The annual meeting of the New York 
State Bar Association was held in the Com- 
mon Council Chamber in the City Hall, on 
Tuesday and Wednesday, the 16th and 17th 
of January. The attendance was unusually 
large and the proceedings of even greater in- 
terest than is ordinarily the case. Promi- 
nent among the topics discussed was that of 
ballot reform, as to which there can be no 
doubt that the bar of the state is a unit, being 
strongly in favor of some radical changes in 
the methods of obtaining the popular will at 
elections for office. Action was taken and 
committees appointed that will ensure a 
forcible and probably effective presentation 
of the views of the bar when it comes to the 
matter of legislation. The simplicity and ef- 
fectiveness in practice of the Massachusetts 
system have commended it to many students 
of the subject, and it is highly probable that 
whatever action is taken by the legislature 
will be along these lines, with perhaps some 
modifications in reference to the protection 
of the illiterate voter by the retention of the 
party emblems, or in some other way, if such 
way be found available. 
a strong feeling that such changes as are en- 
acted in the election laws should have little 
reference to the voter who is unable to read 
or write; in other words, that such persons 
are not or should not be entitled to vote, and 
it would seem to be a vicious policy to frame 


the changes in the laws with reference to 
Vor. LXVIII.—No. 1. 


There is, however, 











these, especially as to do so would be to con- 
tinue to play into the hands of the political 
bosses. That the retention of the party em- 
blems would have that effect there can be 
little if any doubt. It was also shown in the 
papers read as well as in the discussion there- 
on, that the arrangement of the candidates on 
the ballots in alphabetical order is the best 
and fairest method yet devised, and that the 
advantage accruing to those whose names 
happen to begin with the first letters of the 
alphabet is really very inconsiderable. 


Former Governor David B. Hill created 
something of a mild sensation on the 
day of the proceedings by appearing 


second 
before 
of the 
circumstances connected with his employ- 
ment as counsel for the Equitable Life As- 
surance Society. When he rose in the back 
part of the chamber and addressed the pre- 
siding officer, at the close of the address of 
the Hon. William M. Ivins, of New York, 
on the subject of ballot reform, it was gener- 
ally thought he intended to discuss that sub- 
ject. Great was the surprise, however, when 
it was discovered that the subject was a far 
different one and that his appearance was 
something in the nature of a personal privi- 
lege. His request that the committee on 
grievances take up the subject of his re- 
tainer, and report whether or not, in their 
opinion, there was anything improper or un- 
professional in his employment by the 
Equitable, was promptly acceded to. The 
facts seem to be that for thirteen years, end- 
ing in 1904 or 1905, he was in the employ 
of the insurance company at the annuel re- 
taining fee of $5,000 (a portion of the time 
at the salary of $7,500), and that during 
several years of the first part of the period 
referred to he occupied the office of United 
States Senator. The point of the whole mat- 
ter appeared to be the quesiton whether, 
when he was so employed, there was any idea 
on the part of the insurance company man- 
agement of obtaining his political influence; 
or to put it a little plainer, whether that was 
not the real reason why he was retained. It 
seems to us it would be a rather difficult 


the body and asking an investigation 
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thing to find out just what was in the minds 
of the insurance people, and that any report 
of a committee would be largely an embodi- 
ment of the opihions of its members and 
therefore not very valuable or decisive. It 
is true that the ex-Senator is one of the 
founders of the State Bar Association, and 
one of its most distinguished members, but it 
seems to us it was in somewhat questionable 
taste to bring the matter before the body at 
all. There would seem to be no question that 
he was entirely at liberty to accept the re- 
tainer of the company if he saw fit, and that 
he earned all he received does not seem to 
have been seriously questioned in any re- 
sponsible quarter. 





The State Bar Association shows no evi- 


dence of having outlived its usefulness or of 
degenerating, as too many similar associa- 
tions have done, into a mutual admiration 
society. The annual meetings at the Capital 
of the state are not only pleasant oases in the 
dreary desert of too many lawyers’ lives, but 
of real value. -These gatherings afford op- 
portunity for the interchange of ideas, the 
renewing and cementing of friendships and 
the indefinable but real advantages accruing 
from personal association. The State Bar 
Association is exceedingly fortunate in hav- 
ing as its new president such a man as the 
Hon. Joseph H. Choate, former Ambassador 
to the Court of St. James, and a lawyer than 
whom few are better or more favorably 
known throughout the civilized world. That 
his administration will redound to the credit 
and the upbuilding of the power and in- 
fluence of the bar of the state seems beyond 
question. 





One of the amendments to the-Constitu- 
tion of the State of New York which was 
voted upon at the election in November last 
and carried, related to the increase in the 
number of the judges under the new appor- 
tionment of the inhabitants. The figures as 
compiled by the Secretary of State and re- 
cently presented to the Legislature as a basis 
for legislation, show a total population in the 
state of about 8,000,000. The new enumera- 








tion will be used as a basis for the apportion- | 
ment of additional justices of the Supreme 
Court for which provision was made in the | 
amendment referred to. It is expected that” 
the districts outside of the Greater New ~ 
York will remain practically as they are, the 
changes being in the Greater New York and © 
in Westchester county. It is provided by the 

amendment that the Legislature may from — 
time to time increase the number of justices 

in any judicial district. The number is lim- 

ited in the First and Second Districts to one 

for each 80,000 or fraction over 40,000, and " 
in all other districts to.one for each 60,000 © 
of population or fraction over 35,000. The | 
Legislature may also erect out of the Second | 
Judicial District as now constituted another 
district and apportion justices in accordance | 
with these provisions. The city and county 
of New York, except the portion annexed 
from Westchester county, constitute the 
First District; Dutchess, Kings, Nassau, 
Orange, Putnam, Queens, Richmond, Rock- | 
land, Suffolk and Westchester counties and 














the part of Westchester annexed to New | 
York, the Second; Albany, Columbia, | 
Greene, Rensselaer, Schoharie, Sullivan and | 
Ulster, the Third; Clinton, Essex, Franklin, | 
Fulton, Hamilton, Montgomery, St. Lawr- 
ence, Saratoga, Schenectady, Warren and | 
Washington counties, the Fourth ; Herkimer, | 
Jefferson, Lewis, Oneida, Onondaga and Os- 
wego counties, the Fifth; Broome, Chemung, 
Chenango, Cortland, Delaware, Madison, Ot- | 
sego, Schuyler, Tioga and Tompkins coun- | 
ties, the Sixth; Cayuga, Livingston, Monroe, | 
Ontario, Seneca, Steuben, Wayne and Yates, 
the Seventh; and Allegany, Cattaraugus, 
Chautauqua, Erie, Genesee, Niagara, Or- 
leans and Wyoming, the Eighth. 

The population of these districts is as fol- 
lows: 


INE SII inns 60a are oc boc w 2,350,323 
Second District ........:....6. 2,293,212 
NE 50s Ss ciccavces 514,919 
Fourth District .............. 526,611 
Fifth District ......... Poa 548,852 
ea ee 401,007 
Seventh District ............. 568,873 
Eighth District ...........:... 862,875 
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The Second District is the greatest 
gainer by the new constitutional provision. 
Its increase may be 17 justices under the 
new law. New York county or the First Ju- 
dicial District, gains seven, the Third, two; 
the Fourth, three; the fifth, three ; the Sixth, 
one; the Seventh, three; and the Eighth, 
four. If the population of the Third District 
were 82 more than it is it would be entitled 
to three new justices. 

It is probable that the Legidetuse will 
provide at once for a division of the Second 
District and for additional judges in the 
First and Second Districts. Any new jus- 
tices provided for this session .will be elected 
next fall. 


Apropos of the insurance investigation 
and the many important disclosures made, it 
will undoubtedly be news to many that New 
Zealand long ago inaugurated an experiment 
in the conduct of insurance with quite re- 
markable results. The Hon. W. P. Reeves, 
formerly a member of the Parliament of 
New Zealand and now High Commissioner 
of New Zealand in England, states the facts 
in a very interesting account of “ State In- 
surance in New Zealand,” which is published 
in the January issue of the North American 
Review. It appears that when the government 
of New Zealand entered the field of insur- 
ance business, which it did without interfer- 
ing, except by competition, with the business 
of private insurance companies, it was mak- 
ing an experiment in all three branches of 
the insurance business,—life insurance, acci- 
dent insurance and fire insurance. It seems 
that the experiment has been a pronounced 
success, while at the same time private en- 
terprise in the insurance business has ad- 
vanced, developed and prospered alongside 
of the growth of the government establish- 
ments. Regarding the growth of the busi- 
ness of the government life insurance de- 
partment, Mr. Reeves says: . 


“ At the end of the first year of its life, the sum 
assured in the office was a little over £200,000. In 
five years, it was not far short of two millions, and, 
at the end of ten years, was approaching four mill- 
ions and a half. Its twentieth year saw the 
sum assured in it exceed seven millions and a 








half, and at the end of 1904, nearly thirty-five 
years after its birth, the total had grown to 
more than ten millions and a quarter. The policies 
in force numbered 44,194. As already mentioned, 
this large business has not been gained by the ex- 
clusion of private competitors from the field. The 
Government office does nearly, but not quite, half 
the life insurance of the colony. Its chief rival is 
that wealthy and admittedly well-managed institu- 
tion, The Australian Mutual Provident Society. 
The New York Life Insurance Company and the 
Equitable Life Assurance Society of the United 
States both do business in the colony, though in a 
small way.” 


The recent letting of the contracts for the 
publication of the Court Reports of the state 
and so-called Combined Official Series, has 
again served to attract attention to the Print- 
ing Ring in this city and ity devious meth- 
ods. In regard to the Combination Reports, 
the most flagrant disregard of all legal and 
equitable principles was shown in the award- 
ing of the contract, not to the lowest, but to 
the highest bidder, notwithstanding the fact 
that the company making the tender to do 
the work at a lower price is well known and 
conceded to be not only one of the oldest but 
one of the most responsible law book concerns 
in the world. But that fact was not to be 
allowed to stand in the way when the inter- 
ests of the Octopus were concerned, and it 
was swept aside with utter disregard of the 
law and of fair dealing. It became neces- 
sary in order to insure the monopoly of the 
law publishing business being continued in 
the hands of those who have so long had it 
all their own way and have carried things 
with a high hand, regardless of the desires 
and interests of the legal profession of the 
state. With regard to the publication of the 
Supreme Court Reports, the contract for 
which was let under the supervision of Mr. 
Bedell, the same is true. It was necessary 
in order to maintain the monopoly, and such 
unimportant and immaterial details as low- 
est bidders were not to be seriously consid- 
ered. But now that the scheme has been put 
through, the Octopus finds that by reason of 
the unexpected and annoying competition to 
which it was subjected its prospective profits 
have been ruthlessly cut down and that at 
the price at which the contract was awarded 
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it will not yield the inordinate returns of 
former years; hence its cunning efforts to get 
an extra dollar or two out of the profession 
wherever possible, as in the attempt to 
charge for several volumes of the Appellate 
Division Reports, which properly belonged 
-to the expired contract, and which were 
edited under the direction of the former Su- 
preme Court Reporter, Mr. Hun. Signs are 
not wanting that a large-sized revolt is in 
progress among the members of the legal pro- 
fession of the state against any further ex- 
ploiting such as has been done in the past. 
Lawyers are too shrewd to be caught more 
than once in the same trap. They are get- 
ting heartily sick and tired of the hog-all 
and procrastinating policy of the Octopus, 
which has been “ long” on promises and ex- 
ceedingly “short ” on their fulfillment. De- 
spite the most cunning and desperate efforts 
to bamboozle the profession, all is not going 
well with their nicely-laid plans. The 
lawyers of the state; or a large number of 
them, apparently have determined to elimi- 
nate the “‘ Combine ” by subscribing for the 
New York Supplement. In this we think 
they are wise, for they are sure to find these 
reports much more accurate, prompt and sat- 
isfactory, and at the same time they will 
have the satisfaction of knowing that they 
have dealt a telling and deserved blow at the 
Conbine, which has too long dominated the 
entire business of publishing State Reports 
regardless of the rights or interests of any- 
body else. These are ominous times for the 
Grafters. 





: O03; 


Annual Meeting of the New York State Bar 
Association for 1906. 


On Tuesday, January 16, 1906, at 11 o’clock A. M., 
the twenty-ninth annual meeting of the New York 
State Bar Association was held in the Common 
Council Chamber, in the City Hall, in the City of 
Albany, N. Y., and its session was continued during 
the remainder of the day and on Wednesday, Janu- 
ary 17. 

Treasurer Albert Hessberg reported that the ex- 
penses of the association in connection with the in- 
vestigation of the charges against Supreme Court 
Justice Warren B. Hooker were over $4,000. Re- 
ports of the other officers were read and approved. 
The first paper read at the morning session was by 





Hon. George Lawyer, of this city, on “ Should the 
Grand Jury System Be Abolished?” He said in 
part: 


“The grand jury ought to find an indictment | 


when all the evidence before them, taken together, is 
such as in their judgment would, if unexplained and 
uncontradicted, warrant a conviction by the trial 
jury. (Code Crim. Proec., sec. 258.) In effect, 
therefore, the indictment is the opinion of at least 
12 men that the accused is probably guilty. 

“It is certainly unjust that there should exist any 
sort of a presumption that the accused is guilty be- 
fore trial. : 

“There can be no just objection to a system in 
this State which would permit the prosecution of 
all felonies by information and which would still 
allow the court, if public necessity seemed to re- 
quire, to summon a grand jury for purposes of in- 
quisition. It is’ quite generally admitted, even by 
those who do not favor abrogation of the grand jury 
system, that its chief efficiency now exists only in 
special instances, relating to matters of public con- 
cern, Permit the court, then, in its discretion, to 
determine when that need exists, and in all other 
cases let the preliminary proceedings be held before 
an examining magistrate alone.” 

Lawyer Frederick 8. Wart, of New York, spoke on 
“Fraudulent Conveyances,” and after his subject 
had been discussed an adjournment was taken until 
afternoon. 

PRESIDENT’S ADDRESS. 


The annual address of the president, Richard L. 
Hand, on “The Judicial Power,” was given during 
the afternoon. He said, in part: 

“Our system, under all of our Constitutions, has 
worked well and the authority of our courts has 
not been seriously questioned. And this must cer- 
tainly, in a general sense, be admitted. But that 
authority, to the eternal honor of bench and bar, 
has been found rather in the learning, purity and 
dignity of the judges than in any wisdom displayed 
in framing our Constitution. They have recognized 
the vital necessity to good government of an inde- 
pendent judiciary, powerful to restrain tendencies 
to excess or usurpation in the other branches of 
government, and encouraged by the attitude of 
courts at Washington and in other States, have 
boldly asserted the like position for themselves, 
without too critical analysis of our charters te find 
its absence from them. They have felt that the ju- 
dicial power must be somewhere, and should be in 
the courts, and have believed themselves justified in 
claiming it for themselves. And all has gone well. 


While; in case of any serious conflict of authority, 
involving great popular excitement, what safety 


would be found in the most emphatic declaration as 
to its own power, made by the judiciary, in the ab- 
sence of all express grant in the Constitution? 

“Can it be questioned that among our people, as 


siteatsaail 








, dict 


atti 
bet 


OP 
50 

ced 
‘th 
for 


of 
the 
ria 


cre 
hig 


; as 


the 


fol 
de 
tri 


tr 








it 
is 


| 


it 


Ww Ff 


a ee ee ee ~~ | 


=~ 





THE ALBANY LAW JOURNAL. 


5 








a whole, there is rapidly growing want of confidence 
in the courts and contempt for the position and au- 
thority of our judges? 

“Let the bar of the Empire State, then, and par- 
ticularly this honored association, never fail in sup- 
port of the independence, dignity and power—the 
sovereignty—which the judiciary has so worthily as- 
sumed and so admirably exerciséd, so that these 
may never be lost or called in question. Let us 
exert our every influence towards the selection of 
fit men and sustaining their just authority. Let us 
never excuse or condone such conduct on their part 
as shows them morally unfit for the judicial posi- 
tion; and let us jealously guard the judicial power 
from every encroachment by the Executive or Legis- 
lative departments of the State, ‘to the end it may 


' be a government of laws and not of men.’” 


“Combination of Contracts on Sale of Personal. 


Mr. Edward S. Rapallo, of New York, spoke on 


Property.” Mr. Clinton B. Gibbs, of Buffalo, spoke 
on “The Great Forward Movement for Uniform Di- 
vorce Laws.” He said, in part: 

“ Just how we are to deal with it, in view of the 





divergence of honest opinion or careless sentiment | 


extending over wide and remote sections of our com- | 


mon country, is a grave and serious problem. 

“ Hampered by these conditions, it does not seem 
possible for us to treat the question with the degree 
of freedom that good judgment or wisdom would 
dictate. 

“ Accepting the situation, then, as it exists, our 
attitude must be bent, first, towards improving and 
bettering our marriage laws, to the end that the 
marital relation may not be entered into without 
opportunity for due consideration; and, second, to 
so framing and unifying our divorce laws and pro- 
cedure, that a system will be formed within which 
‘the writing of divorcement’ may be obtained only 
for adequate causes. 

“Tf there were no divorce courts, and no avenue 
of escape from the marital tie furnished through 
the law, it is entirely safe to assume that bad mar- 
riages would not so frequently occur. 

“Inasmuch as the age of youth is prone to indis 
cretions, a law uniform in all the States, fixing a 
higher age limit than is now found in most of them; 


) as well also a law providing that all females between 





the ages of 18 and 21 years should not be allowed 
to marry without the written consent of parents or 
guardians, to be filed and recorded in the clerk’s 
office, and that no males should be allowed to marry 
in any event under the age of 20 years, would greatly 
improve conditions.” 


OFFICERS ELECTED. 


The election of officers followed and resulted as 
follows: President, Joseph H. Choate; vice-presi- 
dents—First district, Cephas Brainerd; Second dis- 
trict, William N. Dykeman; Third district, Howard 
Chipp; Fourth district, Henry V. Borst; Fifth dis- 
trict, John Lansing; Sixth district, Frederick Col- 





lin; Seventh district, John Desmond; Eighth dis- 
trict, John Cunneen; secretary, Frederick E. Wad- 
hams; treasurer, Albert Hessberg; executive com- 
mittee—First district, Lewis L. Delafield, Charles C. 
Burlingham, Edward B. Whitney; Second district, 
Martin W. Littleton, Frederick E. Crane, Frank 
Harvey Field; Third district, Charles J. Buchanan, 
Danforth E. Ainsworth, William P. Rudd. 

Committee on Law Reform.—First district, 
William A. Keener, Wilbur Larremore, Ernest Hall; 
Second district, James McKeen, Charles A. Collin, 
J. Edward Swanstrom; Third district, J. Newton 
Fiero, Frank H. Osborn, Seymour Van Santvoord; 
Fourth district, W. W. Wemple, James W. Verbeck, 
James H. Hanson; Fifth district, Edgar C. Emer- 
son, Louis L. Waters, Charles S. Mereness; Sixth 
district, Henry B. Coman, William A. Finch, James 
T. Rogers; Seventh district, James D. Lynn, Will- 
iam B. Hale, Edward Harris, Jr.; Eighth district, 
Adelbert Moot, Henry W. Hill, Simon Fleischmann. 

Committee on Admissions.—First district, J. Fred- 
eric Kernochan, Peter B: Olney, Charles N. Morgan, 
Charles C. Nadal; Second district, R. Percy Chit- 
tenden, Henry A. Monfort, Norman S. Dike, Town- 
send Scudder; Third district, Everett Fowler, Will- 
iam §. Dyer, David Muhlfelder, John H. Peck; 
Fourth district, Walter Briggs, William L. Kiley, 
William C. Mills, Clarence S. Ferris; Fifth district, 
Fred B. Pitcher, Ephraim J. Page, T. Harvey Ferris, 
S. Mortimer Coon; Sixth district, Robert S. Par- 
sons, Jared T. Newman, Oscar F. Lane, Frederick W. 
Clifford; Seventh district, S. Nelson Sawyer, Abra- 
ham Gridley, Nelson E. Spencer, John B. Abbott; 
Eighth district, Robert Lynn Cox, Sanford T. Church, 
Chester A. Van Arsdale, Joseph G. Dudley. 

Committee on Grievances.—First district, Robert 
Grier Monroe, Eugene A. Philbin, Arthur H. Mas- 
ten; Second district, Leander B. Faber, John F. 
Clarke, Martin Heermance; Third district, Russell 
M. Johnston, Jacob L. Ten Eyck, Amos Van Etten; 
Fourth district, Frederick G. Paddock, John H. 
Burke, Robert O. Bascom; Fifth district, Henry W. 
Bentley, S. C. Huntington, William P. Goodelle; 
Sixth district, Ernest W. Huffcut, Rollin W: Meeker, 
James Dougherty; Seventh district, H. R. Durfee, 
Selden S. Brown, Henry W. Conklin; Eighth dis- 
trict, Clinton B. Gibbs, J. H. Metcalf, David Tice. 

Committee on Legal Biography.—First district, 
Howard Mansfield; Second district, Hugo Hirsh; 
Third district, Peyton F. Miller; Fourth district, 
A. R. Herriman; Fifth district, James B. Brooks; 
Sixth district, William N. Noble; Seventh district, 
John M. Murphy; Eighth district, William H. 
Hotchkiss. 

The Assembly chamber was filled to overflowing on 
Tuesday evening by an audience that gathered to 
hear Congressman Charles E. Littlefield, of Maine, 
speak on “The Three Departments of Government 
and Their Relation to Each Other.” He said, in 
part: : 

“Eighty millions of people in the United States 
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govern themselves, and some eight million other peo- 
ple, by three great co-ordinate, independent, and each 
within its legitimate constitutional sphere, supreme 
departments, the legislative, executive, and judicial. 
Perhaps it would be more accurate to say that four- 
teen millions, as in round numbers, that ‘was all that 
participated in the last general election, discharge 
that important function. 

“In these three great departments is vested all 
the power delegated to the United States by the 
Constitution. All other inherent governmental 
power not ‘prohibited by it to the States,’ is ‘ re- 
served by the States respectively, or to the people.’ 

“ Any discussion of these exclusive factors of gov- 
ernment involves to some extent a construction of 
the instrument from which they derive their power 
and by which they are created. There is, however, 
one broad, universal rule, which leads all in its im- 
portance. ‘On this subject, also the court has taken 
such frequent occasion to declare its opinion, as to 
make it unnecessary, at least, to enter again into an 
elaborate discussion of it. To say that the intention 
of the instrument must prevail; ,that this intention 
must be collected from its words; that its words are 
to be understood in that sense in which they are 
generally used by those for whom the instrument 
was intended; that its provisions are neither to be 
restricted into insignificance, nor extended to objects 
not comprehended in them, nor contemplated by its 
framers, is to repeat what has been already said 
more at large, and is all that can be necessary.” 
(12 Wheaton, 332.) 

“To this end historical research, comparisons with 
other systems, afford no light that is commensurate 
with the learned and laborious plodding involved. 
Beyond it, except in cases of doubt, we have no oc 
casion to go. The Constitution itself is our ample 
foundation. 

“The legislature constitutes the essential differ- 
ence between a democracy and a mobocracy, and 
there is no tyrrany or oppression so unendurable and 
intolerable as that of the mob. It is no doubt true 
that ultimately the people reach wise and sane con- 
clusions. Our system rests upon that idea. 

“The most tragic event in our recent history 
shows the evanescent character of public sentiment. 
In September, 1901, President McKinley was foully 
assassinated. All christendom was shocked. The 
public indignation was intense. The dastardly 
crime was committed in the State of New York, 
whose laws wholesomely punished it with death. 
The courts of New York, orderly, firm and dignified, 
rose to the occasion and meted out justice to the 
miserable assassin, ‘ promptly and without delay’ in 
a manner that left nothing to be desired, and that 
may well be emulated everywhere. 

“The demand for federal legislation that would 
adequately protect everywhere was universal, insist- 
ent, and imperative. It was the first question con- 
sidered by Acting President Roosevelt in his first 
message. After appropriate and eloquent réference 








to the murdered President, he insisted that ‘the 
federal courts should be given jurisdiction over any 
man who kills, or attempts to kill, the President, or 
every man, who by the Constitution or by law is in 
the line of succession for the presidency, while pun- 
ishment for an unsuccessful attempt should be pro 
portioned to the enormity of the offense against our 
institutions.’ 

“T have no doubt we legislate overmuch. The 
fact that Legislatures are in session seems to involve 
the idea that they accomplish nothing unless they 
branch out in various and new avenues of legislation, 
The tendency of our system is to encourage the idea 
that an act of the Legislature is the panacea for 
every ill to which the body politic is heir. 

“A paper evincing much research, learning and 
ability, read before the association last year, took, 
as it seems to me, rather extreme ground as to the © 
executive power. It has the unique distinction of | 
ascertaining the extent of those powers without once | 
quoting, referring as a whole to or levying upon the | 
provisions of the Constitution defining them. 

“Experience has demonstrated that there was 
never a more baseless notion than that the judg: 
ment of the Legislature upon the question of the con- 
stitutionality of legislation is as reliable as that of 
the court. I could cite an instance within my own | 
knowledge of a distinguished lawyer of unusual cour- 
age and decision, voting as a legislator for a propo- 
sition which, within two years thereafter, acting in | 
a judicial capacity, he denounced with righteous ana 
indignant vigor as unconstitutional, and making it | 
unlawful for one class of men to do an act which 
another class of men, under like circumstances, were 
permitted to do. ' 

“The constitutionality of an act of Congress is a 
matter always requiring the most careful consid- | 
eration. The presumptions are in favor of constitu. | 
tionality, and before a court is justified in holding 
‘that the legislative power has been exercised be- 
yond the limits granted, or in conflict with restric- | 
tions imposed by the fundamental law, the excess or | 
conflict should be clear. ; 

“While the judiciary was the last to be provided 
for, I believe it to be the first and greatest in im- 
portance and dignity and in the preservation of the | 
rights and liberties of a great and free people. It 
is the keystone of the arch that supports the wonder. 
ful superstructure, ‘the greatest that ever came at 
any time from the hand and brain of man.’ Unaf- 
fected by influence, undisturbed by clamor, unawed 
by power, undeterred by threats or denunciation, it | 
will try every executive and legislative act, when- | 
ever they shall infringe rights that may become the 
subject of legal controversy, by the immemorial con- 
stitutional standard that ‘knows no variableness, 
either shadow of turning.’ Then will its judgments 
be like unto those of the ‘Lord God Almighty, true 
and righteous’ altogether. Thus and only thus shall | 
we have preserved to us and our children and our 
children’s children, ‘now and forever,’ the ultimate — 

; 
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achievement of human genius in all its pristine glory 
and splendor, ‘a government of laws and not of 
men.’ ” 


Hon. D. B. Hitt AND THE EQUITABLE LIFE. 


The resolution, which was offered by David B. Hill 
at the second day’s session, in connection with his 
statement explaining his relations with the Equitable 
Life Assurance Society, was adopted. The resolu- 
tion provided that the subject, as brought to the 
attention of the association by Mr. Hill, be referred 
to the committee on grievances with “ power to in- 
vestigate the same and to report to this body.” 
After the adoption of the measure a member of the 
committee stated that the committee will proceed 
with the investigation with all possible dispatch. 

The statement and resolution, which Mr. Hill read 
before the association follow: 

In explanation of a resolution which I desire to 
offer I ask the indulgence of the association for a 
few moments in relation to a matter largely per- 
sonal to myself. 

Let me state preliminarily that upon my retire- 
ment from the Governorship of this State on Decem- 
ber 31, 1891, I soon thereafter announced my inten- 
tion to resume the practice of the law and to devote 
thereto such portion of my time as should not be 
occupied with my official duties in the Senate of the 
United States, which I assumed would likely re- 
quire about one-half of my time at Washington. 

Thereupon I soon entered upon such law practice 
and began the argument of cases in the Court of 
Appeals and in the Supreme Court of the United 
States, and participated in the trial of causes and 
in consultation with lawyers and clients desiring my 
services. Among others by whom I was retained 
was the Equitable Life Assurance Society, and there- 
upon I became one of its counsel at a very reason- 
able annual retaining fee. This is neither the time 
nor place for the presentation of a bill of particu. 
lars of the services rendered by me, but it is suffi- 
cient for present purposes to here and now state in 
general terms that such services consisted in fre- 
quent consultations with the Equitable officers in 
furnishing opinions in litigations actually pending 
and threatened, and opinions as to the constitution- 
ality and interpretation of statutes enacted and pro- 
posed, and in advice furnished on all sorts of legal 
questions which were constantly arising in the im- 
mense and increasing business of that corporation. 
My retainer, of course, precluded my employment 
against the society in any matters or litigations in 
which it was interested. My position was in no re- 
spect a sinecure. I assert that I honestly and fairly 
earned every dollar which was paid to me. The em- 
ployment was wholly unsolicited by me, though I 
confess that it was welcome as I had left the Gov- 
ernor’s office poorer than I entered it. The services 
rendered were wholly and strictly professional. I 
declare that I never received from the Equitable So- 
ciety any moneys whatsoever for any political serv- 





ices or for any political purposes. And I need not 
restrict my statement to that corporation alone, but 
I can truthfully affirm that I never received during 
my whole thirty years of political life from any cor- 
poration whatsoever a dollar of money for any po- 
litical purpose or any political service. I have never 
mingled business with politics nor politics with busi- 
ness. I had supposed that my views and record on 
that subject were well understood. There is 
nothing in my professional connection with the 
Equitable which requires either explanation or 
apology, or which warrants any just criticism. T 
was not a director of that corporation, but was le- 
gally and ethically free to contract with it for my 
professional services. 

My employment continued from 1892 until 1905— 
a period of thirteen years—when the control of the 
Equitable passed into other hands, and during about 
nine of those thirteen years I was a private citizen 
holding no official position whatever. 

It is true that I have been prominent in this 
State in the affairs of the political party with which 
I have been associated and which has so long hon- 
ored me with its confidence, and I have no apology 
to make therefor either here or elsewhere. Political 
prominence was not an objection to my earning a 
livelihood by the honorable practice of my profes- 
sion whether those who employed me were corporate 
or individual clients. The fact is that I have prob- 
ably had as few corporate clients as almost any 
lawyer in the State who has had as large a practice 
as I have enjoyed. 

When the internal feud in the Equitable Society 
broke out last year, the Hendricks report (so-called), 
showed that, among others, I had been counsel for 
the company for a certain period and it stated the 
annual compensation received for the greater por- 
tion of the time. President Alexander had testified 
to my employment and the desirability thereof. It 
also appeared therein that Mr. Elihu Root had been 
counsel for the company and that he had received in 
1904 for his legal services the sum of $10,000, and 
in 1905 the further sum of $25,000. But those facts 
as to Mr. Root or myself did not require either of 
us to rush into the public prints to defend ourselves 
from what did not amount to an accusation and 
which cast no reflection upon us, and therefore de- 
manded no attention on our part. I am informed 
that subsequently during my illness a subordinate 
official or employee having charge of the Equitable 
bookkeeping testified before the investigating com- 
mittee that the books of the company did not show 
any particulars or details of the actual services ren- 
dered; and of course they ordinarily would not do 
so because the details of lawyers’ services are not 
usually made matters of book account, especial- 
ly where they are employed under annual re- 
tainers; but it would seem to have been sufficient 
that the books showed that the amounts paid. were 
for professional services and there were annual re- 
ceipts therefor on file for the inspection of any one. 
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entitled to information. There was therefore noth- 
ing disclosed in that investigation concerning either 
Mr. Root’s or my own services that really demanded 
any explanation on the part of either of us. 

During the whole fall and until I was taken seri- 
ously ill, which was about the first week in Novem- 
ber last, I was at Albany busily engaged in my pro- 
fessional work and accessible at all times and ready 
to attend and testify had I been notified that my 
presence was desired in New York before the inves- 
tigating committee, but no such notification was re- 
ceived. It was not until December 19, less than two 
weeks before the committee closed its investigation, 
that I received the following letter from Mr. Hughes, 
one of their counsel: 


“New York, December 18th, 1905. 
“David B. Hill, Albany, N. Y.: 

“Dear Sir—On behalf of the Legislative insur- 
ance committee I beg to request that you attend for 
the purpose of giving your testimony on Friday, De- 
cember 22nd, at 10:30 a. mM. The hearings are 
usually held in the Aldermanic Chamber, in the 
City Hall, though possibly on that day they will be 
held in the Council Chamber. If it is impossible | 
for you to attend on Friday kindly wire me on re-| 
ceipt of this letter. 

“Thanking you for your attention to the matter,| 
I remain, 





“Very respectfully, yours, 
“Charles E. Hughes.” 


To which letter I sent the following telegram: 


“ Albany, Dec. 19, 1905. 
“To Charles E. Hughes, 96 Broadway, New York 
City: 


“Cannot attend on Friday, but will gladly attend | 


at some later date. I suggest, if convenient, that 
my testimony be taken at one of your sessions to be 
held here. David B. Hill.” 


I did not in this telegram mention my illness be- 
eause I did not care to give unnecessary publicity 
thereto or to cause anxiety to friends and clients. 


On the next day, December 20, I received the fol- 
lowing telegram: 
“ New York, Dec. 20, 1905. 
“David B. Hill, Albany, N. Y.: 
“Committee desires your attendance here’ on 
Wednesday, December 27. 
“Charles E. Hughes.” 


Which telegram was followed by this letter of the 
same date, which I received December 21: 


“New York, December 20th, 1905. 
“David B. Hill, Albany, N. Y.: 

“Dear Sir—I received your telegram stating that 
it would be inconvenient for you to attend the hear- 
ing on Friday and suggesting that the committee 
take your testimony at one of its sessions in Albany. 
It is not at all likely that the committee will take 





testimony in Albany, and it is desired that you 
should attend and testify next week. I have ac 
cordingly telegraphed you to-day asking you to be 
present on Wednesday. 
“Very truly yours, 
“Charles E. Hughes.” 


It will be observed that I had not stated in my 
telegram that it would be simply “ inconvenient” 
to attend on Friday, but had stated “ cannot attend 
on Friday.” 

To which telegram and letter I sent the following 
letter : 

“ Albany, December 21st, 1905. 
“Mr. Charles E. Hughes, 96 Broadway, New York 





City: 
“Dear Sir—Your letter and telegram stating that | 
the committee desires my presence in New York on 
December 27th were duly received. . 
“My telegram to you of the 19th instant stating 
my inability to be present this week and suggesting | 
that my testimony be taken here at some later date, 
was occasioned by the fact that for over a month | 
last past I have been confined to my residence with 
illness under the care of a physician, and while I | 
am improving—very slowly, however—I shall not be | 


| able to be present next week, although I hope to be 


able to do so within the next two weeks or so. I 
will notify you just as soon as I am able to safely 
take the trip and then you can fix a date for my ap- 
pearance and I will be on hand. 

“TI regret that my illness inconveniences yourself | 
or the committee, but the delay is unavoidable under | 
the circumstances. 

“Very truly yours, 
“David B. Hill.” 


Thereafter, but not until December 27, I received 
the following telegram from Chairman Armstrong 
of the committee, who evidently was not in commu- 
nication with Mr. Hughes on this particular matter | 
and with the former, of whom I had had no previ- 
ous correspandence and from whom I had not heard 
anything during the entire fall: 


New York, Dec. 27, 1905. 
“David B. Hill, Wolfert’s Roost, Albany, N. Y.: 
“Hearings close Saturday, December 30th. Your | 
presence is greatly desired Friday. 
“Wm. W. Armstrong, Chairman.” 


To which I sent the following reply: 


“ Albany, Dec. 29, 1905. 
“Hon. W. W. Armstrong, Chairman Insurance Inves- | 
tigating Committee, City Hall, New York City: 
“Mr. Hughes understands my situation, as I wrote 
him fully last week. I protest against the hearings 
being closed before I am able to be heard, and I re- | 
quest that my testimony be taken here before the 
full committee or a sub-committee, either next week 
or the week after. 
“T am not seeking to evade giving my testimony, 
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but was ready at any time this fall before my illness 
had I been notified that my presence was desired. 
“David B. Hill.” 


I heard nothing further thereafter from Senator 
Armstrong and the committee closed its hearings on 
Saturday of that week (December 30), but on Janu: | 
ary 1 I received the following letter from Mr. | 
Hughes: 








“New York, December 31st, 1905. | 
“David B. Hill, Albany, N. Y.: 

“Dear Sir—Your letter was duly received. I re- 
gret your illness and that you were unable to testify 
before the committee. Your telegram to the com- 
mittee was also received and a suitable note, stating 
the fact that you had communicated with me and 
also the substance of your telegram was entered upon | 
the record. I remain, 

“Very respectfully yours, 
“Charles E. Hughes.” 


Had I been consulted I should have preferred to 
have had the whole correspondence entered upon the 
record, but having submitted no request in that re- | 
gard I have no complaint to make. 

It does not appear that Mr. Root was ever re- 
quested to come before the committee to testify in 
relation to the compensation or moneys which he 
received from the Equitable Company in 1904 and 
1905. 

Although the whole committee, with only two ex: | 
ceptions, belong to an opposite political party from 
my own and all the counsel belong to that same 
party, I have no disposition tc impute to them any | 
political motive in this matter. 

Gentlemen of the Association: Having by reason | 
of cireumstances beyond my control, to wit: My ill: | 
ness from which I am not yet fully recovered, been | 
prevented from complying with the belated request | 
of the legislative committee to appear before it and | 
testify in regard to my relations to the Equitable | 
Company during the period I was retained by it as 
one of its counsel, and this having subjected me to 
criticism in some quarters—much of it unintelligent, 
it is true, some of it mendacious and all of it unjust, 
and being properly sensitive in a matter concerning | 
my personal honor and professional standing, and 
not desiring to rest under the imputation or suspi- 
cion of having evaded or opposed an investigation 
of my employment and having nothing to conceai, 
nothing to regret and nothing to apologize for, i 
have concluded to ask my brethren of the bar to 
make their own investigation and to express their 
condemnation or vindication according to the evi- 
dence elicited and as dictated by their own con- 
sciences and judgments. : 

As one of the original or charter members of the 
association and as the oldest (in point of service) 
of its living ex-Presidents, who has always taken 
an interest in its welfare, prosperity and good name, 
I suggest this course, not merely in justice to myself, 








but in justice to the association itself. 


If there are those who think that the importance of 
this matter is exaggerated and that there has noth- 


| ing been disclosed requiring any attention on the 


part of this body or of myself, I beg to suggest that 
an investigation under the circumstances is at least 
proper if not really required. We should realize 
| that the air at this time is full of unseemly clamor 


| and hysterical censoriousness against citizens who 


have been in any capacity—professional or other- 
wise—connected with corporate wealth, and the re- 
fusal of an investigation when once suggested, might 
at this juncture be misinterpreted. 

Mr. President: In conclusion, I offer the follow- 
ing resolution and trust that it may be adopted: 

Resolved, That the subject brought to the attention 
of this association in the remarks of David B. Hill, 
be referred to the committee on grievances, who are 
hereby directed to investigate the same and to re- 
port to this body whether there was anything im- 


| proper or unprofessional in his employment by the 


Equitable Life Assurance Society, and whether the 


| compensation received by him was reasonable or ex- 


cessive and whether the same was received for any 
political purposes or services, and to make its report 


| thereon to this association with all convenient speed. 


THe Hooker CHARGES. 


F. Wilkinson, of Albany, introduced a 
resolution calling for the reopening of the charges 
against Supreme Court Justice Warren B. 
which he said had thus far 
riage of justice. 

Louis L. Delafield, of New York, opposed the reso- 
lution, holding that the actions of the Legislature in 
the Hooker case was final, 

The resolution was laid on the table. 

The association adopted, practically unanimously, 
the report of its committee to consider the condition 
of litigation in the various judicial districts, favor- 
ing the election of new Supreme Court justices under 
the amendment to the State Constitution recently 
adopted, in only the First, Second and Eighth judi- 
cial districts. In the First it is recommended that 
four additional judges be elected, two this year and 
a like number next year. In the Second district it 
recommends ten additional judges, four to be elected 
this year, and three each in the next two years. 
In the Eighth district one additional judge is recom- 
mended to be elected this year. Frank Harvey 
Field, of Brooklyn, was chairman of this committee. 
The report strongly opposed any unnecessary addi- 
tion to the judicial force of the State. 

William M. Ivins, recent Republican nominee for 
mayor of New York city, read an address “On the 
Electoral System of the State of New York.” After 
giving a very full history of elections and of the 
election laws in New York, and. discussing the late 
opinion of the Court of Appeals in the Hearst case 
he pointed out the inadequacy of the election laws 
and the system. He advocated extensive reforms, 


Thomas 


Hooker, 


resulted in a miscar- 
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primarily the adoption of the Massachusetts ballot 
and the passage of a corrupt practices act. 


“THE DISREGARD OF LAW.” 


Hon. Alphonso T. Clearwater, of Kingston, deliv- 
ered an address on the topic “The Disregard of Law.” 
He touched upon the general tendency to disregard 
the divorce laws, the lack of honor of men at the 
head of great corporations, and other kinds of cor- 
ruption which have recently been brought to light. 
Just at the close of the morning session General 
Horace K. Porter was elected to honorary member- 
ship. 

At the opening of the afternoon session Hon. 
Richard H. Dana, of Boston, read a paper in which 
he discussed the features of the Massachusetts elec- 
tion system. The subject of his paper was “The 
Corrupt Practices Act, the Nominating Machinery, 
and the Australian Ballot System,” and Horace F. 
Deming, of New York, led in the discussion. Will- 
iam Church Osborn, of New York, former State Com- 
missioner in Lunacy, took a prominent part in the 
discussion, making a strong speech on corrupt prac- 
tices and the bills which are now before the Legis- 
lature dealing with this subject. 


Tue. BANQUET. 


Nearly 350 lawyers were seated at the tables at 
the annual banquet at the Ten Eyck. Hon. Joseph 
H. Choate, the newly elected president, was the first 
speaker, and in introducing him Richard L. Hand, 
the retiring president, formally placed in his hands 
the destinies of the organization. Mr. Choate’s | 
speech sparkled with wit, which acted as a relish to | 
the former speeches as well as the viands, partaken | 
of earlier in the evening. 

Robert C. Smith, K. C., of Montreal, was cor- 
dially received in an address on “The Canadian | 
Bar,” in which he spoke interestingly on the rela- | 
tions between the United States and Canada. 

The other speakers of the evening and their topics 
were: Lieu.-Gov. Bruce, “The Empire State;” Hon. 
Charles E. Littlefield, “The Pine Tree State;” Gen. 
Horace Porter, “Law and Diplomacy;” Judge 
Haight, “The Court of Appeals;” Bishop Doane, 
“Profession and Practice.” 








: O03; 


Innkeeper and Guest. 


INNKEEPER’S LIEN AT COMMON LAW—PROPERTY IN 
POSSESSION OF BUT NOT OWNED BY GUEST. 





New York Supreme Court, APPELLATE DIVISION. 





Horace Waters & Company, plaintiff, v. CAROLINE 
B. Gerarp, defendant. 


IncrauamM, J.—The facts upon which this question 
is submitted are as follows: The plaintiff, a domestic 





corporation, engaged in the manufacture and sale of 


pianos, on March 13, 1899, delivered to one Adelaide 
V. Carlisle, at the defendant’s hotel, a certain piano 
belonging to the plaintiff, under a conditional con- 
tract of sale, by the terms of which the title remained 
in the plaintiff until payment in full of $250, the 
agreed price therefor, in monthly payments of $10 
each. Said contract provided that in case of failure 
of said Adelaide V. Carlisle to make any payment 
when due, it should at once terminate, and the plain- 
tiff become entitled to the immediate possession of 
the piano; that on and prior to August 23, 1898, the 
defendant was the lessee and proprietor of a hotel 
for public entertainment known as “The Gerard,” 
located on West Forty-fourth street, in the city of 
New York, and on that day the said Adelaide V. 
Carlisle became a guest at said hotel and so re- 
mained until March 15, 1899, during such period re- 
ceiving food and lodging as a guest without any 
express agreement as to the period of entertainment 
or amount to be paid therefor; that on March 15, 
1899, said Adelaide V. Carlisle owed to said defendant 
for accommodation, board, lodging and extras fur- 
nished at her request from day to day between Au- 
gust 23, 1898, and March 15, 1899, inclusive, the 
sum of $161.24, a part of which had accrued on 
March 13, 14 and 15, 1899; that on March 15, 1899, 
said Adelaide V. Carlisle took a lease of certain 
apartments in said hotel for one year from that 
date, and thereupon occupied the same until June 
25, 1899, taking her meals from time to time without 
agreement as to price in the restaurant which was in 
the defendant’s hotel; that on June 25, 1899, said 
Adelaide V. Carlisle left said hotel, owing to the 
defendant the sum of $330.85; $161.24 having ac- 
erued on and prior to March 15, 1899, as aforesaid, 


| and the balance being due for rent under said lease 


| and food and incidentals furnished in the defendant’s 
restaurant between March 15, 1899, and June 28, 
1899; and that said Adelaide V. Carlisle defaulted in 
her contract with the plaintiff by failing to pay the 
sum to be paid monthly on account of the purchase 
price after June 13, 1899, and thereupon notified 
the plaintiff that she surrendered said instrument as 
provided by her contract with the plaintiff, and re 
quested plaintiff to call for and remove it; that on 
the 26th day of July, 1899, the plaintiff sent its agents 
to remove said piano, but the defendant refused to 
permit its removal, claiming a lien thereon as hotel 
and boarding house keeper for the unpaid bills afore- 
said incurred by said Adelaide V. Carlisle, and de- 
tained said piano, and has never since delivered it 
up to the plaintiff; that on the 27th day of July, 
1899, the plaintiff made formal demand on the de- 
fendant for the piano, which the defendant refused, 
claiming a right to retain the same under the said 
lien, and the defendant never knew that the said 
Adelaide V. Carlisle was not the real owner of the 
piano, or that the plaintiff had or claimed any rights 
or ownership therein until demand was made therefor. 
It was further agreed that the amount of damages 
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sustained by the plaintiff for the refusal to deliver the 
piano was $50, and the plaintiff demands judgment 
for that amount, with costs, and the defendant de- 
mands judgment dismissing the plaintiff’s alleged 
cause of action, with costs. 

Upon this submission the plaintiff is only entitled 
to judgment in the event that the defendant was not 
entitled to retain the piano at the time possession 
thereof was demanded, and if the defendant had a 
lien thereon for any amount she was entitled to 
retain it until that lien was discharged. Under the 
facts stated the relation between the defendant and 
Adelaide V. Carlisle was prior to March 15, 1899, 
that of innkeeper and guest. It is expressly admitted 
that the defendant was the lessee and proprietor ot 
a hotel for public entertainment, and that the saia 
Adelaide V. Carlisle came to said hotel as a guest, 
and so remained until March 15, 1899, upon that day 
owing to the defendant for accommodation, board, 
lodging and extras furnished at her request from day 
to day the sum of $161.24, a part of which sum had 
accrued on March 13, 14 and 15. 
lation, the defendant was entitled at common law to 
a lien upon the baggage and other property of the 
guest, and brought by her into the hotel, and, irre- 
spective of the statute the defendant was entitled 
to detain any property brought into her hotel by a 
guest as security for the payment of an amount due 
by the guest for lodging and supplies furnished. This 
lien was given to an innkeeper by the common law of 
England, which became a part of the law of 
this State upon its separation from England. 
By the adoption of the constitution of this 
state the common law of England, as then existing, 
was declared to be the law of this state, and the right 
of an innkeeper to a lien upon the property of the 
guest brought to the hotel has ever since been a part 
of the law of this state. It is not inconsistent with 
any provisions of the constitution, for there is nothing 
that requires any one to deliver to a guest in a hotel 
any property for the use of the guest, and any one 
furnishing such a guest with property is presumed 
to do so with a knowledge of the law which gives to 
an innkeeper a lien upon the property brought by a 
guest into the hotel, and a person thus furnishing a 
guest with property for his use in the hotel volun- 
tarily submits that property to a lien in favor of 
the innkeeper for any amount for which the guest is 
indebted to the innkeeper. When this piano was 
delivered by the plaintiff to a guest at the defendant s 
hotel, that guest was indebted to the defendant on 
account of supplies furnished therein as an innkeeper 
to the person to whom the plaintiff delivered the 
piano. Subsequent to the delivery of the piano and 
while the relation of innkeeper and guest continued. 
a further indebtedness was incurred, and whatever 
may be said as to the right of the defendant to 
retain the property as security for an amount that 
subsequently accrued, the defendant had a lien upon 
the property brought by the guest to the hotei for 
the amount of the indebtedness of the guest to the 


Such being the re- 





defendant which accrued between the 13th of March. 
1899, and the 15th day of March, 1899, when the guest 
hired an apartment in the hotel for a specified time. 
It is not necessary for us now to determine the consti- 
tutionality of section 71 of the Lien Law (chap. 418 
of the Laws of 1897, as amended by chap. 380 of the 
Laws of 1899) giving to keeper of a boarding or 
lodging house an innkeeper’s lien upon the baggage 
and other property brought by a guest to the board- 
ing or lodging house, as we think that the innkeepers 
lien at common law became and has always remained 
a part of the common law of this state; that it is not 
in violation of any provision of the constitution, and 
that the defendant was entitled to retain this piano 
as security for the amount due on March 15, 1899. 

It follows that the defendant is entitled to judg- 
ment, with costs. 


MCLAUGHLIN and Hatcu, JJ., concur. 


O'BRIEN, P. J., (dissenting).—The amount for 
which the lien was claimed included an indebtedness 
under a written lease; and the first criticism to be 
made of the defendant’s position is that, having as- 
serted a lien for a greater amount than she was en- 
titled to receive, and having demanded that sum as 
a condition of returning the piano to its true owner, 
her lien, being thus vitiated in part, became vitiated 
in whole. 

If we pass this over and take the view that she 
had a claim as an innkeeper for the board of Mrs. 
Carlisle for part of the amount claimed, and that this 
was not waived by demanding more, the question 
still remains whether she is entitled to retain the 
piano by virtue of her supposed lien. It is conceded 
that Mrs. Carlisle did not own the piano, and could 
make no transfer of it, nor give away rights under 
it or liens upon it so as to affect the plaintifi’s title. 
The defendant, therefore, must support her claim 
under section 71 of the Lien Law. 
vides as follows: 

“A keeper of a hotel, boarding house or lodging 
house, except an emigrant lodging house, has a lien 
upon, while in possession, and may detain the bag- 
gage and other proprety brought upon their premises 
by a guest, boarder or lodger, for the proper charges 
due from him, on account of his accommodation, 
board and lodging, and such extras.as are furnished 
at his request. If the keeper of such Hotel, in, board- 
ing or lodging house knew that the property brought 
upon his premises was not, when brought, legally in 
possession of such guest, boarder or lodger, or had 
notice that such property was not then the property 
of such guest, boarder or lodger, a lien thereon does 
not exist.” 

A boarding house is not, in common parlance or in 
legal meaning, every private house where one or more 
boarders are kept occasionally only, and upon special 
considerations. But it is a quasi public house, where 
boarders are generally and habitually kept, and 
which is held out and known as a place of entertain-. 


That section pro- 
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ment of that kind. (I Lans. 486.) A boarding 
house is not an inn, the distinction being that a 
boarder is received into a house by a voluntary con- 
tract, whereas an innkeeper, in the absence of any 
reasonable or lawful excuse, is bound to receive a 
guest when he presents himself. The distinction be- 
tween a boarding house and an inn is that in a 
boarding house the boarder is under an express con- 
tract, at a certain rate, for a certain period of time; 
while in an inn there is no express agreement, the 
guest being on his way is entertained from day to 
day, according to his business, upon an implied con- 
tract. Willard v. Reinhardt (2 E. D. Smith, 148). 
If a guest and the innkeeper enter into a special 
agreement for any fixed period, at a stipulated price, 
he ceases to be a guest and becomes a boarder. Stew- 
art v. McCready, (24 How. Pr. 62). 

Apart from the question as to whether the Gerard 
was an inn or boarding-house entitled to the benefit 
of section 17 of the Lien Law, I think that if that law 
is to be construed so as to deprive the plaintiff, who 
is the true owner, of its property, to that extent it is 
unconstitutional. The question as to whether or not 
a boarding house keeper has a lien upon or right to 
detain property, no title to which is in the boarder, 
was directly presented in the case of Barnett v. 
Walker, (39 Misc. 313). That was an action to re- 
cover possession of a sewing machine detained by 
defendant, a boarding house keeper, under a claim 
of lien thereon for the amount of an unpaid board 
bill incurred by one Barnes. The machine was leased 
to Barnes under an agreement or contract of condi- 
tional sale that title should remain in one Fiske 
until full payment of the purchase price. Barnes 
defaulted, and Fiske became entitled to the possession 
of the machine under the agreement. After such de- 
fault, Barnes moved the machine to the premises of 
the defendant and became a boarder, and, as such, 
incurred a liability to the defendant for board; and 
the question for decision in the case was whether the 
defendant had a lien on the machine as against the 
true owner. It was held that the Lien Law (Laws 
of 1897, chap. 418, sec. 71, as amended by Laws of 
1899, chap. 380) gives a boarding house keeper no 
lien upon property brought upon his premises by a 
boarder nor any right to detain it for board, where 
the legal rights to both the title and possession of the 
property were then in another; and this because the 
true owner cannot, under the constitution, be divested 
of his property except by due process of law. ‘The 
reasoning of this opinion seems to me to be sound, 
and the application of the principles there an- 
nounced to the facts in this case leads logically to 
the view which I entertain, that a construction of 
section 71 of the Lien Law which would deprive the 
plaintiff of its right and title to the piano in dispute 
would be unconstitutional. 

I think, therefore, that the judgment should be for 
the plaintiff. 


PATTERSON, J., concurs. 


Common Carrier and Passenger. 


LIABILITY FOR PROPERTY IN CUSTODY OF PASSENGER 
WHICH was Lost THROUGH NEGLIGENT OPERATION 
OF RAILROAD. 


New YorK SuPREME Court, APPELLATE DIVISION, 
First DEPARTMENT. 
December, 1905. 


Present: Hons. Morecan J. O’Brien, P. J.; EDWARD 
PATTERSON, CHESTER B. MCLAUGHLIN, JOHN Proc: 
TOR CLARKE and JAMES W. Houauron, JJ. 


JOSEPH A. KNIERIEM, plaintiff-appellant, v. THE N. 
Y. C. & H. R. R. R., defendant-respondent. 
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Appeal from judgment dismissing complaint at ] 


Trial Term. 

F;, Howard Collins, for appellant; 
Paulding, for respondent. 

CLARKE, J.—Appeal from a judgment dismissing 
the complaint upon motion made immediately after 


Charles C. 


the jury was sworn and before the taking of any © 
evidence, upon the concession of counsel that for © 


the purposes of the rhotion the loss of the property 


and the negligence of the defendant were admitted. | 


Upon this appeal, therefore, the case is to be 
treated as if defendant had demurred to the com- 
plaint upon the ground that it did not state facts 
sufficient to constitute a cause of action. 

The complaint alleges that the defendant was a 
commen carrier of passengers, operating a steam 
railroad between Chatham and New York city, 
known as the Harlem Division; that on August 11, 
1902, the plaintiff and his wife were passengers on 


LER. 


a train running from Amenia to New York and had | 


paid their fare; that about three miles north of 
Pawlings, the defendant so negligently operated the 
train “that said track broke or shifted and gave 


way, throwing said train from its track, and a car | 


of same in which plaintiff and his wife were riding 
was turned over * * * without negligence or 
fault on their part.” * * * 
reason of defendant’s, its agents’, servants’, track- 
men’s and employees’ negligence and fault aforesaid, 
the sum of ‘$1,180’ in lawful money of the United 
States, and also a gold watch of the value of ‘ $50, 
all of which belonged solely to plaintiff, and which 
were in the handbag of his wife, who occupied the 
same seat in the said car of said train, were entirely 


lost or destroyed ;” and demanded judgment for ~ 


$1,230. 


The contract of the carrier is to safely carry the © 


passenger. This includes the carriage of such effects 


as are reasonably necessary for the journey. Money 
necessary for the payment of the expense of a jour- | 
ney undertaken, which is carried in the trunk of a ~ 
passenger, is part of his baggage, and if lost while 
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liable (Carpenter v. N. Y., N. H. & H. R. R., 124 N. 
Y. 53, citing Merrill v. Grinnell, 30 N. Y. 594; Fair. 
fax v. N. Y. C. & H. R. R. R., 73 N. Y. 167). In 
the latter case there is a definition of the phrase, 
“money necessary for the journey ”—that it should 
be a proper, reasonable and necessary amount for 
the plaintiff to carry with him for his journey, 
taking into consideration his position and circum- 
stances, the length and character of his journey 
and the contingencies and accidents that might natu- 
rally arise, and the fact that he was in a foreign 
country. In the Carpenter case it was said: “ But 
carriers do not undertake to carry and safely de- 
liver the effects of travelers not delivered into their 
custody, and it cannot be held that money in a pas- 
senger’s clothing worn during the day and placed 
under his pillow at night is in the custody of the 
corporation which carries and furnishes travelers 
with berths in sleeping coaches. The mere proof of 
the loss of money by a passenger while occupying 
a berth does not make out a prima facie case, and 
to sustain a recovery some evidence of negligence 
on the part of the defendant must be given.” The 
court thereupon reviewed the evidence, there having 
been a dismissal upon the trial, and holding that 
there was sufficient evidence to require the question 
whether the loss was caused by the defendant’s neg- 
ligence to be submitted to the jury, affirmed the 
order reversing the judgment of dismissal and 
directed judgment absolute against the railroad 
company. That case seems to me to be decisive upon 
this appeal that it was error to dismiss the com- 
plaint. it being conceded as a fact that the loss was 
caused by defendant’s negligence. I think the rule 
is thus to be stated: The carrier is not prima facie 
liable for loss, except as to such articles as are in- 
trusted to its care by being placed in its custody 
ana hence under its control. As to articles retained 
by the passenger and carried by him in the same 
car in which he is transported, the burden is upon 
him to show that the loss was occasioned by the 
earrier’s negligence. The Cyclopedia of Law and 
Procedure (vol. 6, p. 661) states: “Even without 
delivery of the goods into the exclusive possession of 
the carrier, there is a duty to furnish reasonable 
protection to the passenger against loss or injury 
of such property, such as the clothing which he 
wears, the valise and personal belongings contained 
therein, and the like.” In 3 Am. & Eng. Ency. of 
Law (549) it is stated: “The better rule is believed 
to be that unless the carrier is intrusted with full 
possession of the baggage it is not liable for loss 
unless negligence is affirmatively shown.” And, 
again: “ Money carried by the passenger on his per- 
son is within the general rule stated; the carrier 
cannot be held liable for the loss of it, regardless of 
its amount, unless the loss is shown to have been 
the result of the carrier’s want of care.” 

In Adams v. New Jersey Steamboat Co. (151 N. 
Y., at p. 169) Judge O’Brien, speaking for a unani- 
mous court, in a case holding a steamboat company 








liable as an innkeeper, had this to say in regard to 
railroads: “The carrier by railroad does not under- 
take to insure the personal effects of the passenger 
which are carried on his person against depredation 
by thieves. It is bound, no doubt, to use due care 
to protect the passenger in this respect. * It 
is only upon the ground of negligence that the rail- 
road company can be held liable to the passenger 
for money stolen from his person during the jour- 
ney. The ground of responsibility is the same as to 
all passengers, whether they use sleeping berths or 
not, though the degree of care may be different. 
Some proof must be given that the carrier failed to 
perform the duty of protection to the passenger that 
is implied in the contract before the question of re- 
sponsibility can arise whether the passenger be in 
one of the sleeping berths or in a seat in the ordi- 
nary car.” 


* * 


In the case at bar the negligence is admitted. It 
would seem, therefore, that the point that these 
articles were not intrusted to the railroad company 
has no force. It does not affect the case that the 
articles were in the custody of the wife. She was 
also a passenger, riding with the husband in the 
same seat. Her custody was his. The question of 
contributory negligence is not before us. The com- 
plaint alleged freedom from contributory negligence 
and that the loss was solely due to the negligence of 
the defendant. Both propositions stand admitted as 
the case is presented. 

The remaining question is whether, for the par- 
ticular articles sued for in this case, the defendant 
is liable. It seems to be settled that as the pas- 
senger has merely paid for his transportation, and 
has not paid extra compensation for “express” of 
packages of great value, and as such valuables are 
not within the contemplation of the part‘es when 
the ticket was sold, there can be no recovery foi 
their loss, even though the carrier be negligent. Said 
Judge Folger, in Weeks v. N. Y., N. H. & H. R. R. 
(72 N. Y. 59): “Should the passenger be robbed of 
portions of his clothing, or usual and reasonable 
articles of personal ornament, his watch or his purse, 
with the money for his traveling and other personal 
expenses, it may be that the carrier would be liable 
for the loss which its passenger had sustained. 
* * * For the carriage of himself, his watch, his 
purse, and the like, the passenger does, perhaps, 
make contract with the carrier; or so does set in 
operation the duty of the latter when he buys his 
ticket or takes his passage; and does, it may be, 
legally demand of him a care and diligence up to 
the needs of the hazard, and render him liable for 
such damage as is in the contemplation of the con- 
tract or the scope of the duty. * The de- 
fendants are bound to protect the plaintiff from the 
violence of a railroad accident, as well as from the 
intentional violence of ruffians and rogues.” The 
court put its decision in that case upon this precise 
ground: “The valuable securities carried by the 
plaintiff were not a part of the property which he 
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could in his ordinary relation of passenger of the de- 
fendant bear about his person at its risk and under 
its duty as a carrier to protect ‘him and his neces- 
sary, convenient and ornamental, reasonable per- 
sonal chattels and money; that for that reason the 
value of them does not properly enter into an esti- 
mate of the damages with which it should be 
charged on a recovery by him against it for not 
protecting him from violence while he was rightfully 
on its car, it being assumed to be guilty of negli- 
gence therein, and he being taken as free from con- 
tributory negligence.” 

It would seem, therefore, that as to the watch in 
the present case, there can be no doubt that it was 
within the contemplation of the parties, and the 
value could be recovered upon establishing negli- 
gence on the part of the defendant and freedom 
therefrom on the part of the plaintiff. As to the 
money, it would come down to a question of fact 
to be determined by the jury whether it or any part 
thereof was a necessary sum for the journey, “a 
sum that will embrace all the contemplated journey, 
including an allowance for accident or illness, or of 
sojourning by the way as a reasonably prudent 
person would consider necesary to make” (Merrill v. 
Grinnell, 30 N. Y. 610). 

Considering the cases cited by the respondent, 
The First Nat. Bank of Greenfield v. M. & C. R. R. 
(20 Ohio St. 259) was the case of a bank messenger 
carrying for the bank $4,000 of its money; and the 
court held that defendant was not liable for the loss 
of money kept in the sole custody of the passenger 
and which he carried for purposes not Connected 
with the expenses of the journey. That case is in 
exact line with the decision of out Court of Appeals 
in the Weeks case, and was cited by Judge Folger 
in his opinion, and so does not touch the question as 
to money necessary for the journey. In Hillis v. C. 
R. I. & P. R’y (72 Iowa, 228), while apparently in 
point as to the facts, there was no discussion of 
the question as to money necessary for the journey, 
and so the case falls within the rule as to trans- 
portation of goods of value without disclosure, and 
is not in conflict with the views expressed. Cohen 
v. Frost (2 Duer, 335), has been disapproved by a 
long line of New York cases (Crozin v. Boston, N. 
Y. & Newport Steamboat Co., 43 How. Pr. 466; 
Macklin v. New Jersey Steamboat Co., 7 Abb. Pr. 
229; Adams v. N. J. Steamboat Co., 151 N. Y. 163). 

The dismissal of the complaint was error. The 
evidence should have been taken, and the questions 
thereon arising would have been the negligence of 
the defendant, the freedom from contributory negli- 
gence of the plaintiff, and whether or no the watch 
was a “necessary, convenient, ornamental and reas- 
onable personal chattel,” and whether the money or 
any part thereof came within the definition of a 
reasonable and suitable amount for the journey 
contemplated. 

Judgment reversed and new trial ordered, with 
costs to the appellant to abide the event. 








O’Brien, P. J., and Houeuton, J., concur. 
TERSON, J., dissents. 


Pat- 


McLAucuHLIN, J., (dissenting):—I am unable to 
concur in the opinion of Mr. Justice Clarke. The 
rule of law which he invokes has, as it seems to me, 
no application. The complaint was dismissed at the 
opening of the trial, and to determine whether error 
were committed in making this disposition of it, 
the ruling must be considered in precisely the same 
way it would have to be if the complaint had been 
dismissed at the close of the trial, plaintiff having 
established by proof every fact alleged. 

The obligation assumed by the defendant when it 
accepted the plaintiff as a passenger was to safely 
carry him to his destination, including the wearing 
apparel which he had on, and, if upon his person, 
such articles as are usually worn for ornament or 
convenience, and money sufficient to defray the 
necessary expenses during his journey. Here the 
property which was lost consisted of $1,180 in cash 
and a gold watch, which were carried, not by the 
plaintiff, but by his wife, who, for that purpose, 
must be deemed to be his agent. The money and 
watch were not carried by the wife about her per- 
son, but in a handbag. The defendant had no 
knowledge of the contents of the bag. It never had 
possession of it, and at the time of its loss, the pos- 
session had been entrusted by plaintiff to another. 
The specific allegations of the complaint, so far as 
the same relate to defendant’s negligence and the 
loss, are as follows: 

“Third: That on the llth day of August, 1902, 
about 10 o’clock in the morning thereof, the plain- 
tiff and his wife were passengers on the train of 
defendant running from Amenia to New York city, 
and had paid their fares, as such passengers between 
such points. 

“Fourth: That while on the said train as such 
passengers, when about three miles north of Paul- 
ings, N. Y., the defendant * * * so carelessly 
and negligently operated the said train * * * 
and * * * so negligently * * * constructed, 
inspected and maintained its railroad track at said 
place * * * that said track broke or shifted 
and gave way, throwing said train from its track, 
and a car of same in which plaintiff and his wife 
were riding was turned over * * * without negli- 
gence or fault on their part. 

“ Fifth. That solely by reason of defendant’s, its 
agents’, servants’, trackmen’s and employees’ negli- 
gence and fault aforesaid, the sum of one thousand 
one hundred and eighty and 00-100 dollars ($1,180) 
in lawful money of the United States, and also a 
gold watch of the value of fifty and 00-100 dollars 
($50.00), all of which belonged solely to plaintiff, 
and which were in the handbag of his wife, who 
occupied the same seat in the said car of said train, 
were entirely lost or destroyed.” 

It will be noticed there is no allegation in the 
complaint that the money lost was being carried to 
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defray the expenses of the journey of the plaintiff 
or his wife, or that it was necessary for that pur- 
pose, and the fact that the watch was carried in a 
bag would seem to negative the idea that the plain- 
tiff considered it either an article of ornament or 
convenience. But it is suggested in the prevailing 
opinion that it was for the jury to say whether the 
watch was a “‘ necessary, convenient, ornamental 
and reasonable personal chattel,’ and whether the 
money or any part thereof came within the defini- 
tion of a reasonable and suitable amount for the 
journey contemplated.” It cannot be that the jury 
could pass upon these questions without some proof, 
and if the plaintiff could offer proof bearing on 
those subjects, in the absence of allegations in the 
complaint to that effect, then the complaint serves 
little or no purpose except to ensnare and entrap 
the defendant as to the issues to be tried. 

If it be true that the question of whether or not 


the complaint was properly dismissed must be de- 


termined in precisely the same way it would have to 
be had the dismissal taken place at the close of the 
trial, plaintiff having established only the facts 
alleged in the complaint, then to submit the ques- 
tions referred to to the jury is to permit them to 
find a verdict not based on evidence. 

The authorities cited in the prevailing opinion as 
sustaining the conclusion there reached are not in 
point. Merrill v. Grinnell (30 N. Y. 594) and Fair- 
fax v. N. Y. C. & H. R. R. R. (73 N. Y. 167), were 
to recover for the loss of baggage which had been 
delivered to the defendants. Carpenter v. N. Y., N. 
H. & H. R. R. (124 N. Y. 53) was to recover for 
money lost by plaintiff while occupying a berth in a 
sleeping car and for which he had paid a certain 
sum in addition to his regular transportation. 
Adams y. N. J. Steamboat Co. (151 N. Y. 163) was 
to recover for money lost by plaintiff while occupy- 
ing a stateroom on defendant’s boat and for which 
extra compensation had been paid. 

Weeks v. N. Y., N. H. & H. R. R. (72 N. Y. 50), 
however, is in principle, in point. There, action was 
brought to recover the value of certain bonds taken 
from the plaintiff while a passenger on defendant’s 
road, and it was held that the plaintiff, in the ab- 
sence of proof of gross negligence or fraud, could 
not recover even though defendant were negligent in 
the exercise of its duty of protecting the plaintiff 
as a passenger from violence, and in delivering the 
opinion the court took occasion to define the obliga- 
tion which a carrier assumes towards a passenger 
with respect to personal effects. It said, Judge 
Folger writing the opinion, that “such a carrier is 
bound to take the passenger and to carry together 
with him his luggage, reasonable in size and weight, 
and in kind and value of the articles filling it, such 
as is naturally and usually -required by a passenger 
and reasonable for his personal use while on the 
way or at his place of destination. Should that 
luggage be lost by the carrier or misdelivered or 
stoien from him, though it may cortain large sums 





of money or articles of great value, or things not 
destined for personal use, the carrier is not, how- 
eyer, liable for them, but for so much of the con- 
tents as falls within the classification we have given 
above. In the same way, though we do not pass 
authoritatively upon it, should a passenger be as- 
sailed in the vehicle of the carrier, and in such cir- 
cumstances as that it was a breach of the duty of 
the latter that it failed to protect the former from 
violence, and should he be robbed ot portions of his 
clothing or usual and reasonable articles of personal 
ornament, his watch or his purse, with the money 
for his traveling and other personal expenses, it 
may be that the carrier would be liable for the loss 
which its passenger had sustained. But if the pas- 
senger had seen fit privately to place and carry 
upon his person securities or articles of great value 
not falling within the above category, without the 
knowledge of or notice to the carrier, and in the 
melee they should be lost or stolen, the latter is not 
liable for them. He has entered into no especial 
contract to carry and deliver them.” 

Another case in point is First National Bank of 
Greenfield v. M. & C. R. R. (20 Ohio St. 259). There 
the plaintiff intrusted to a messenger, who was a 
passenger on one of defendant’s cars, a package of 
money. The car in which the messenger was riding, 
while crossing a bridge, was thrown into a river, by 
reason of defendant’s negligence in maintaining the 
bridge. The car took fire and the money was 
burned. It was held that defendant was not liable. 

So also is Hillis v. C., R. I. & P. R’y (72 Ia. 228). 
There plaintiff was a passenger in one of defendant’s 
cars. He had $500 in money in an envelope in his- 
overcoat pocket. The overcoat he gave to a porter, 
who hung it in plaintiff’s berth. The car was sub- 
sequently derailed by reason of defendant’s negli- 
gence, and the money lost. It was held defendant 
was not liable, there being no proof that the money ° 
was necessary to defray plaintiff’s traveling ex- 
penses. 

The liability in the present case, if any exists, de- 
pends, of coourse, upon the contract between the 
parties. That contract, as we have already seen, 
did not contemplate the transportation of any thing 
more than ordinary wearing apparel, articles usually 
worn by a person for ornament or convenience, and 
money necessary to defray the expenses of the jour- 
ney. There are no allegations in the complaint 
which bring either the money or watch within this 
rule, and the fact that the plaintiff did not have pos- 
session of either, but had intrusted them to another, 
would seem to be proof that they were not de- 
signed for either purpose. ‘The plaintiff certainly 
could not have made proof that they were, with- 
out amending his complaint, and no request to 
amend was made. 

It seems to me, therefore, that the complaint was 
properly dismissed and the judgment appealed from 
should be affirmed. 
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Election Law. 





Order for Recount of Ballots Reversed. 





Court or APPEALS. 
Decided December 13, 1905. 





In the Matter of the Application of Wizt1am Ran- 
DOLPH HEARST and others. 





An application was made to a justice of the Su- 
preme Court by William R. Hearst, John Ford and 
James G. Stokes, respectively, candidates for the of- 
fices of Mayor, Comptroller and President of the 
Board of Aldermen of the City of New York, upon the 
Municipal Ownership ticket, at the general election, 
held November 7, 1905, for a peremptory writ of 
mandamus directing a recount of the ballots cast. 
The application was founded upon affidavits, to the 
effect that the ballot clerks’ return and the tally sheet 
of the Second Election District of the Sixth As- 
sembly District, “do not, in the sum of the fotal vote 
east for all candidates for the office, together with 
the number of ballots not wholly blank, on which no 
vote was counted for the said offices, the total num- 
ber of wholly blank and the total number of void bal- 
lots and votes cast, if any, for candidates for such 
offices whose names are not printed upon the ballot, 
correspond with the number of votes cast at said 
election as shown by said ballot clerks’ return.” The 
statement is made that the “return” shows 379 
votes to have been cast, while the “tally sheet” ex- 
hibits 382 votes for the office of mayor, 380 for the 
office of comptroller and 381 votes for the office of 
President of the Board of Aldermen. On November 28, 
1905, an order was granted directing the issuance of 
a writ commanding the respondents, as the Board of 
Inspectors of Election and poll clerks of election in 
the Second Election District of the Sixth Assembly 
District, in the County of New York, to meet on the 
Ist day of December, 1905, at a time and place speci- 
fied, and “then and there recount and canvass the 
votes of the ballots cast in said election district on 
the 7th day of November, 1905, in the manner pro- 
vided by law, and make a true return thereof as pre- 
scribed by law, and that in so doing they take, con- 
sider and include in such canvass of votes the ballots, 
if any, now in the envelopes of void and protested 
ballots that thereupon they may count, as required by 
law, and make and file the statements and tallies 
thereof as required by law.” The county clerk was 
directed to then and there produce the envelopes of 
void and protested ballots and the ballot clerks’ re- 
turn of ballots voted in said district at said election, 
and that the Board of Election of the City of New 
York then and there produce the ballot box of said 
district containing the ballots voted at said election, 
“together with the necessary blank statements of 
canvass and blank tally sheets for the use of said 
inspectors and poll clerks, and that thereupon, in the 
presence and full view of the persons aforesaid and 





counsel for the parties thereto, said box be opened, in 
order that said record may be had.” This order was 
afterwards resettled so as to confine “the recount or 
canvass to the votes cast for the offices of Mayor, 
Comptroller and President of the Board of Aldermen” 
and directed that all votes in the ballot box be count- 
ed as valid, “and that no question shall be raised as 
to the validity of the same, as to whether they were 
or should have been declared void, or whether they 
were, or should have been subject to protest.” Upon 
appeal the Appellate Division in the First Depart- 
ment modified the order so as to conform it to the 
order as first entered; except that the direction to 
the body of election officers, who were respondents to 
the application, was confined to a “recount.” An 
appeal is now taken to this court by those respond- 
ents. 

Frank S. Black and Austen G. Fox, for appellants; 
Alton B. Parker and John J. Delany for respond- 
ents. 


Gray, J.—The learned justices of the Appellate 
Division appeared to have been swayed from their 
contrary convictions by the decision of the Second Ap- 
pellate Division in Matter of Stiles (69 App. Div., 
589), and by an observation in the prevailing opin- 
ion in this court, later, in People ew rel. Brink v. 
Way (179 N. Y., 174). In Stiles’ case, errors were 
alleged in the tally sheet, and it was held that they 
were such as to require the reconvening of all the elec- 
tion officials, under the provisions of section 84 of 
the Election Law. It was said in the opinion that 
“the law required a ‘recount.’ It does not appear 
that this was done, and, therefore, the court may 
and should order it to be done. And the recount 
required by the mistake on the tally sheets implies 
that there shall be a count, whether merely a rereck- 
oning, or, if necessary, a recanvass prescribed by law. 
That the poll clerks as well as the inspectors are ne- 
cessary Officials * * * and the court may order 
them to be brought in.” It was further ordered that 
the election officials, upon reconvening, should pro- 
ceed in conformity, “in every respect so far as pos- 
sible, to the procedure prescribed and required by the 
statute to be done on the day of election, in view of 
the provisions of section 84 thereof,” &c. In People 
ex rel. Brink v. Way, a writ of peremptory mandamus 
has issued, upon the opplication of a defeated candi- 
date for the office of supervisor of the town of 
Ulster, at the general election of 1903, requiring 
the town board of canvassers to reconvene and to re- 
canvass the vote cast. The application was not based 
upon section 84 of the Election Law, nor did the facts 
alleged bring the case within it, as the opinion ex- 
pressly declared. It was held, in effect, that no pro- 
vision of the Election Law conferred the authority 
upon the court to issue such a writ. In the course 
of the discussion, the provisions of section 84 were 
referred to as authorizing a recount of ballots, where 
a discrepancy exists between the ballot clerks’ return 





and the statement of the tally sheet. That recount, 
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however, as the opinion asserts, was the duty of the 
board to make “on their own motion upon their at- 
tention being called to violations of the statute by 
some one or more members,” and it was further said 
that “in the event of a failure to make such a re- 
count the court may by mandamus compel it;” re- 
ferring to “a mistake in the count,” as shown by the 
diserepancy between the tally sheet and the ballot 
clerks’ return. That was an unnecessary and a too 
broad statement in the opinion. Possibly enough, 
when taken by itself, it would go very far towards 
indicating the belief in the existence of the power to 
require a recount, but it is not to be so taken. It 
is apparent from the rest of the opinion that the 
learned judge who delivered the opinion had in mind 
what might be done before the canvass and inad- 
vertently expressed himself upon the subject. When, 
subsequently (p. 179), discussing the provisions of 
section 11] that, after the completion of the canvass 
and the proclamation of the result, the ballots should 
be replaced in the box, to be securely locked and 





sealed and deposited with the board or officer fur- 
nishing the same, where it is to be “preserved in- | 
violate for six months after such election,’ it was 
said that the authorization of the court or the judge 
to open the box did not extend so far as to direct a | 
recount; only “to open the box and to permit its con- | 
tents to be examined” It was then pointed out that 
the best evidence was thus preserved for use in pro- 
ceedings in the nature of quo warranto to try the title 
to office. “The language of section 111,” he says, 
“considered in connection with section 114, makes 
it very clear that the Legislature does not intend to 
permit the court to order a recount of the votes in 
the box. * * * The power is conferred to the 
end that it might be used in judicial proceedings 
pending or about to be commenced. * * * The 
purpose of the Legislature in so framing the Election 
Law as to continue the policy of preventing the 
judiciary from sitting in review of the ministerial 
work of the board of canvassers may, without dffi- 
culty, be conjectured” (pp. 180, 181), and that pur- 
pose is explained in the necessity, in the public in- 
terest, that the canvass “should be promptly carried 
on” and not delayed by a procedure in court. Too 
broad an inference from the opinion, in that case, 
is checked by the repudiation of any power in the 
court, or the judge, to review the ministerial work 
of the election officers, or to permit aught else than 
an examination of the contents of the sealed ballot 
box in judicial proceedings. So that, with reference 
to these two cases, which have been regarded as con- 
trolling the judgment of the learned Appellate Di- 
vision below, I think we should hold that the Stiles 
case erroneously construed the Election Law and that 
the Brink case did not sanction the conclusion of the 
court, whether in what was actually decided or from 
the opinion read as a whole. The Stewart case (155 
N. ¥., 545) has no application in what was decided 
there. 











The case is important, not so much because of the 
question of which candidate is entitled to the particu- 
lar office, as because of the principle to be declared 
in the construction of our law regulating elections to 
public office. The Legislature has seen fit to provide 
a plan for voting at elections, whereby the elector 
casts a secret ballot. The design was to counteract 
the vicious influences exerted, whether by political 
leaders, or by others, to control the elector’s will and 
to protect him in the free exercise of his right of 
suffrage. It was the object of the Election Law, which 
was enacted in 1896, to permit a secret ballot, to 
secure an honest count and to preserve, for a reason- 
able time, the best evidence in the event of judicial 
or of legislative proceedings instituted after the elec- 
tion was closed for the purpose of criminally con- 
victing the unfaithful election officer or of trying the 
title of a person to the office to which he claims to 
have been elected, or of an inquiry conducted by the 
Federal or by the State Legislature to determine 
the right to a seat in the body. Whether the Election 
Law accomplishes all of the promises of its defenders, 
or whether the directions for the mode of casting a 
vote have proved to be the wisest or the most prac- 


| tical, about which opinions may well differ, it is not 


for the court to pronounce. The provisions of the 
law are to be given the fuilest effect which they per- 
mit of; but, in my opinion, no construction by the 
courts is justified which permits of judicial interfer- 
ence with or revision of elections beyond what is 
plainly found to be authorized by the statute. That 
the courts may enforce provisions of the law and 
compel obedience to its commands may be true; but 
I do not believe that the Legislature intended that 
the court or a judge should sit in review of the min- 
isterial work of the election officers, and I do not 
find any provision of this law which goes so far. 
It is not a question of whether they should have the 
power, but of whether the Legislature has conferred 
it. There is no room for the play of sentimental 
opinion. The plain duty of the court is simply to 
so construe the statute as to effectuate its provi- 
sions, leaving it to the legislative power to supply 
omissions or to remedy defects. 

The case made by the petitioners for the writ 
falls within section 84 of the Election Law, conced- 
edly. That section prescribes the form and con- 
tents of the tally sheets, upon which the inspectors 
are required to account for all the ballots voted. 
The section provides that “at the extreme right of 
such sheet there shall be a column headed ‘ Total 
number of ballots accounted for,’ in which shall be 
entered opposite each office the sum of the total 
vote cast for all candidates for the office, together 
with the number of ballots not wholly blank, on 
which no vote was counted for that office, the total 
number of wholly blank, and the total number of 
void ballots, and the votes cast, if any, for candi- 
dates for such office whose names are not printed 
upon the ballot. Such sum must equal the number 
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of ballots voted, as shown by the ballot clerks’ re- 
turn of ballots, and if it does not, there has been 
a mistake in the count, and the ballots must be re- 
counted for such office.” Section 110 of the Elec- 
tion Law, pursuant to which section 84 directs the 
vote to be counted, after stating the method of count- 
ing, among other things, provides for the cases where 
there were more ballots found in the box than are 
shown to have been deposited; that is, by withdraw- 
ing the excess in a certain manner, not necessary to 
be now described, and where ballots, not void, are 
objected to as marked for the purpose of identifica- 
tion, when they must be counted, but with the ob- 
jection indorsed upon them by the inspectors. Sec 
tion 111 provides for an “ original statement of the 
canvass and certified copies,” and that the state- 
ment shall contain the number of general ballots 
protested as “marked for identification,” and “ the 
number of void ballots rejected;” which two classes 
of ballots are to be “secured in a separate sealed 
package * * * filed * * * with the origina) 
statement of the canvass.” The section, then, pro- 
vides that “ Forthwith upon the completion of such 
original statement and of such certified copies 
thereof, and the proclamation of the result of the 
election as to each candidate, the ballots voted, ex- 
cept the void and protested ballots, shall be replaced 
in the box from which they were taken, together 
with a statement as to the number of such ballots 
so replaced. Each such box shall be securely locked 
and sealed, and shall be deposited with the officer 
or board furnishing such boxes. They shall be pre- 
served inviolate for six months after such election, 
and may be opened and their contents examined 
upon the order of the Supreme Court or a justice 
thereof, or a county judge of such county, and at 
the expiration of such time the ballots may be dis- 


_posed of in the discretion of the officer or board 


having charge of them.” Section 114 provides, 
only, for a judicial investigation of the statements 
as to ballots objected to as marked for identifica- 
tion, or rejected as void. A provision of that sec- 
tion, quite pregnant of the legislative intention, ex- 
pressly provides that, in such case, the “boards of 
inspectors of election districts, and boards of can- 
vassers, shall continue in office for the purpose of 
such proceedings.” The evident meaning is that, but 
for the provision continuing those official boards for 
the purpose, they would have been functi officio and 
beyond the command of the court. Section 114, 
therefore, has reference only to an investigation of 
the ballots which have not been placed in the sealed 
box; while section 111, conferring no power upon 
the court or judge to order a recount of the ballots, 
quite plainly has for its purpose the preservation 
of the ballots, which have been counted as valid by 
the election board for use in judicial or legislative 
proceedings as evidence upon which to determine the 
title to an office assumed. We are thus confined to 
the provisions of section 84 for any authority to 
grant the application for an order to recount the 





ballots cast and counted at the election, and, in my 
opinion, the direction for their recounting is ad- 
dressed as a guide to the inspectors of election. This 
section discloses no authority conferred upon the 
court to interfere, and its careful reading and con- 
sideration distinctly import that when the tally 
sheet, which is made up by the inspectors, differs 
from the return of the ballot clerks of ballots given 
out to voters, the mistake, at once appearing in the 
count must be corrected by them by a recount. The 
language is “Such sum (that is, of the total vote 
“accounted for’ by the inspectors upon the tally 
sheet as having been cast) must equal the number 
of ballots voted, as shown by the ballot clerks’ re- 
turn of ballots, and if it does not, there has been a 
mistake in the count, and the ballots must be re- 
counted,” &c. That is to say, the mistake being 
made by the inspectors in their account of the bal- 
lots voted, they must at once go over again and re- 
canvass the ballots. That the provision is in the 
nature of an instruction to the inspectors of elec- 
tion is shown by its being contained in a footnote 
upon the “sample” tally sheet described in the law 
and upon the tally sheets issued to them. The sec 
tion does not say, nor imply, that the court may, at 
some time subsequent to the closing of the election, 
order a recount. There is no provision for a later 
return. It is to be observed that when the inspect- 
ors have completed their work, and proclaimed the 
result, the counted ballots have been placed in a 
box under lock and seal, and section 84 does not con- 
fer any authority, in terms, upon the court to re- 
open and to recount. The power to open a ballot 
box is conferred by section 111, and is confined to 
an examination of the contents. A good reasoit 
may be found for the non-interference of the court 
with the ministerial work of -the election officers in 
the higher necessity that the result of a public elec- 
tion shall be promptly made known. It is a wiser 
policy that the result shall not be still left in un- 
certainty, after its proclamation by the board of in- 
spectors at the close of the canvass. It is impolitic 
that the administration of governmental affairs 
should be permitted to be embarrassed through the 
delays occasioned by a judicial reopening of the can- 
vass, at the instance of any defeated candidate. 
Some finality of action on the part of the election 
board was intended, and the power to review appears 
to be confined to the decision upon ballots rejected 
as void, or as marked for identification (sec. 114), 
leaving any further examination of the ballots, which 
have been counted without objection and sealed up, 
to be made in the proceeding instituted by a de- 
feated candidate to try the title of his successful 
opponent to the office. The Election Law has en- 


deavored to safeguard an election, in explicit direc- 
tions as to the performance of their duties by the 
election officials, and there are provisions of the law 
and of the Penal Code for their punishment if 
guilty of misfeasance or of neglect of duty. Further, 
the preservation of the ballot boxes, under lock and 
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seal, is directed for six months as evidence for use 
in the courts. I think that the presumption should 
obtain, as to the proclaimed result of an election, 
that the election officers have performed their duties 
and that a defeated candidate should be left to such 
action at law or otherwise, as may be appropriate, 
wherein to question it, as to the ballots counted 
without objection. I agree with the view of Mr. 
Justice Laughlin when, speaking for the Appellate 
Division, he says that “full scope may be given to 
the Election Law without attributing to the Legis- 
lature an intent to authorize the opening of the bal- 
lot boxes for the purpose of a recount or recanvass 
of the vote de novo by the election officers.” He 
points out what consequences would follow if sec- 
tion 84 shall be held to authorize the order, which 
was granted: in this case, when he says: “If the 
election officers are to be reconvened under the man- 
date of the court to recount the votes on account of 
the discrepancy between the ballot clerks’ return and 
the tally sheet, it is manifest, I think, that they are 
then in precisely the same situation as they were on 
election night before filling out and signing the origi- 
nal statement of the canvass and certified copies | 
thereof. If that be so, it follows that on the re. 
count required by the statute to discover their mis- 
take, they not only would have the right, but 
it would be their duty, to reject from the count any 
void ballots that had been previously overlooked or | 
erroneously counted. It is evident that if there be | 
any authority to order a recount in compliance with | 
said section 84, the order should not limit the statu- | 
tory duty of the inspectors on the recount.” Clearly, | 
if it should be held that a recount might be ordered | 

| 

| 

| 





under section 84, it is to be by all of the election 
officers, and it must be with the formalities pre- 
scribed and with the exercise of all the authority 
conferred, as upon the original canvass. If so im- 
portant an exercise of a judicial power or supervi- 
sion or review was intended, I think it should have 
been stated, and not left to implication. I think it 
the sounder and the safer view to take of this law 
that, for the absence of unmistakable language, it 
should not be construed as permitting such judicial 
interference with election results as this order 
amounts to. 

The provision for the preservation of the ballots | 
is not new in this State. In 1872 an act was passed 
requiring it to be done in the City of Brooklyn. In 
an action in the nature of quo warranto, relating to 
the office of Surrogate of Kings county, a question 
arose as to the admissibility of the ballots thus pre- 
served, and it is interesting to observe, it was held 
by this court that it was incumbent upon the party 
offering the evidence, the relator, to show that the 
boxes had remained inviolate. It was observed that 
the evidence was fraught with such serious conse- 
quences as to require the utmost scrutiny and care 


in receiving it, and hence public policy, as well as 





the rules of evidence, required that the burden should 


be upon the relator in establishing that the ballots 
had been rigorously preserved according to the law 
(People ex rel. Dailey v. Livingston, 79 N. Y. 279, 
290). It results from what has been said that the 
Appellate Division justices were right in their con- 
victions and that the court was without power or 
authority to order a recount of the ballots cast iu 
the election district, and, therefore, that the order 
appealed from should be reversed and the applica- 
tion should be denied; with costs in all the courts 
to the appellants. 


BARTLETT and VANN, JJ. (dissenting)—We wish 
to record our emphatic dissent from the decision 
about to be rendered. 

This court (Matter of Stewart, 155 N. Y. 545) in 
a unanimous decision construed the provisions of 
the Election Law now under consideration. The 
principal question involved was whether the tally 
sheet, kept during the progress of the voting, was 


| inferior as evidence to the ministerial statement of 


the inspectors made after the canvass is completed. 
It was held that the tally sheet was ptimary evidence, 
and that the statement of the inspectors, although 
secondary evidence, was properly used where the 
tally sheet was not attacked. It was argued in that 
case that there was no provision in the Election Law 


| for the correction of the erroneous record or mistake 


made aud recorded in the tally sheet. This court 
unanimously held that such contention was un- 
sound, using this language: “If the tally sheet is 


attacked as being carelessly or fraudulently kept, so 
that there is no reliable contemporaneous record of 
the canvass of the votes, it is the obvious intention 
of the statute that the boxes of voted ballots pre- 
served for six months under section 111 shall be 
opened and examined under the order of the Su- 
preme Court, or a justice thereof, in order to de- 
termine the actual vote In that connection 
we quoted the pregnant words of Chief Judge An- 
drews in People ex rel. Hirsh v. Wood (148 N. Y. 
147): “The object of elections is to ascertain the 
popular will and not to thwart it. - The object of 
election laws is to secure the rights of duly quali- 
fied electors and not to defeat them. Statutory reg- 
ulations are enacted to secure freedom of choice and 
prevent fraud and not by technical obstructions to 
make the right of voting insecure and difficult.” 
This court further said in Matter of Stewart 
(supra, p. 549): “In order to appreciate the object 
of the present Election Law it is necessary to recall 
the evils it was designed as remedy. The old law 
provided no adequate restraints upon the officials 
whose duty it was to canvass the votes. The in- 
spectors made up a statement of the result, and im- 
mediately thereafter all the ballots and memoranda 
of the canvass were destroyed. The ballots were 
printed by the candidates and the memoranda were 
not official. In the event of a fraudulent return 
made by the inspectors to the county board of can- 


cast.” 





20 THE ALBANY LAW JOURNAL. 








vassers it was exceedingly difficult to make the neces- 
sary proofs in the absence of record evidence.” 

We cannot understand why no attempt is made in 
the prevailing opinion to distinguish the Stewart 
ease, which is directly in point and was concurred 
in by all the judges. 

One of the objects of the present Election Law 
was to preserve the tally sheets, the return of the 
inspectors and the ballots voted for six months after 
the election. It was clearly intended that if a re- 
count was necessary the proceeding to secure it must 
be instituted within that time, as thereafter the bal- 
lots so kept may be destroyed. 

In the case of People ex rel. Brink v. Way (179 
N. Y. 174), it was held, by a divided court, that 
under the facts of that case which bear no resem- 
blance to the facts of the case now before us, man- 
damus would not lie to compel a recount of ballots 
returned to ballot boxes for preservation, and that 
the Supreme Court had no power to issue the writ. 
That case did not involve the tally sheet as primary 
evidence, but the failure of the town board of can- 
vassers, or some of them, to discharge certain du- 
ties. The court did not allude to the Stewart case 
(supra), and, instead of overruling or disturbing it 
in any way, sanctioned the main principle upon 
which that case rests by using the following lan- 
guage: “If it is the duty of a town board of can- 
vassers to reconvene and recount the ballots’on their 
own motion upon their attention being called to vio 
lations of the statute by some one or more members, 
then the court had power to grant the writ, for the 
court has power to compel a recount whenever the 
statute places upon the town board of canvassers the 
duty of recounting. Thus section 84 of the Election 
Law provides that the sum of the ballots cast for 
any office as shown by the tally sheet must equal 
the number of ballots voted as shown by the ballot 
clerks’ return of ballots, and that ‘if it does not, 
then there has been a mistake in the count, and the 
ballots must be recounted for such office.’ In such 
a case, as we see, it is by the statute made the duty 
of the board of canvassers to recount the ballots, 
which means that they shall follow the procedure 
required by the statute for a count of ballots in the 
first instance. In the event of a failure to make 
such a recount the court may by mandamus compel 
it. Any duty which a statute provides that a board 
of canvassers shall in the future perform may be 
enforced by mandamus.” In that case the court 
also construed section 111 of the Election Law, 
which reads, in part, as follows: “Forthwith upon 
the completion of such original statement and of 
such certified copies thereof, and the proclamation 
of the result of the election as to each candidate, the 
ballots voted, except the void and protested ballots, 
shall be replaced in the box from which they were 
taken, together with a statement as to the number 
of such ballots so replaced. Each such box shall be 
securely lacked and sealed, and shall be deposited 





with the officer or board furnishing such boxes, 
They shal] be preserved inviolate for six months 
after such election and may be opened and their 
contents examined upon the order of the Supreme 
Court or a justice thereof, or a county judge of such 
county, and at the expiration of such time the ba!- 
lots may be disposed of in the discretion of the 
officer or board having charge of them.” 

In brief, this construction was that the object of 
preserving these ballots was to permit their exami- 
nation but not a recount, unless the tally sheet, as 
primary evidence, was. involved or a proceeding in 
the nature of quo warranto was taken by a counted- 
out candidate for the purpose of establishing his 
title to the office. Excluding the latter possibility, 
it is difficult to see what object the Legislature had 
in preserving ballots for six months for examina: 
tion if a recount was not to follow. The language 
of the statute would seem to need no construction 
when it provides that within the statutory period 
of six months these boxes “ may be opened and their 
contents examined upon the order of the Supreme 
Court or a justice thereof, or a county judge of such 
county.” Why should the Supreme Court or a jus- 
tice thereof, or a county judge, exercise the powér 
here vested in it and them if it was for the mere 
purpose of a useless examination? The unanimous 
decision of the court in Matter of Stewart (supra), 
holding that the opening of these boxes was “in 
order to determine the actual vote cast,” is a rea- 
sonable construction and gives full force to the 
statute as written. 

While we are aware that the present dissent can- 
not change the decision about to be made, we prefer 
to be recorded as voting against a construction that 
emasculates the Election Law, and, as it seems to 
us, ignores its plain provisions. 

In the dissenting opinion in People ex rel. Brink 
v. Way (179 N. Y. at p. 192), it was said: “With 
the boxes opened it is a mere question of arithmetic 
to ascertain the result with absolute accuracy. No 
discretion is possible. No decision of a question of 
fact is required and nothing but the purest minis- 
terial duty is to be performed. When it properly 
appears that this ministerial duty has not been ac- 
curately discharged, and that the ballots have not 
been counted in the manner required by law, or if it 
appears that they have not been counted as they 
were cast, whether through fraud, ignorance or ac- 
cident, the court has power to command the election 
officers to reassemble and perform the duty which 
they failed to discharge, by recounting the bal- 
lots, and in doing so to observe the safeguards which 
the statute casts around the process. This evidently 
was the primary object of the Legislature in enact- 
ing that the ballots should be preserved. With the 


new evidence now attainable for the first time, the 
opportunity for fraud or mistake is reduced to a 
minimum, provided the ballots when preserved may 
be promptly recounted in a proper case. No statute 
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is needed to expand the common law so as to meet 
the new situation created by the preservation of the 
ballots, for its flexibility and its ability to grasp 
new conditions has always been its strength and 
pride. When it finds a ministerial duty not done, it 
commands that it be done. * * The novelty 
of requiring a recount by mandamus is owing to the 
fact that never before could a recount be had. When 
the Legislature ordered the ballots preserved, they 
opened the door to the writ and invited it to enter. 
The statute makes it possible for the first time for 
the court to order the election officers to recount 
and observe the law in so doing. For the first time 
they can be compelled to do their duty. The writ 
cannot be issued by the judges authorized to order 
the ballot boxes to be opened, but only by the Su- 
preme Court, so that the danger of abuse is im- 
probable. The risk is no greater than any citizen 
may have to run with reference to his life, liberty 
or property. Our decision in the Stewart case 
(supra) establishes every principle required to af- 
firm the order we are now considering.” 

The present law has many defects, particularly 
in regard to the form of the ballot and the mode of 
voting the same, and radical amendments are re; 
quired to secure a fair election without disfranchis- 
ing a large number of voters by reason of compli- 
cated provisions that are not readily understood. 

If it is to be the settled construction of the Elec- 
tion Law that the ballots locked and sealed in the 
ballot boxes for six months after an election cannot 
be recounted save in an action of quo warranto, 
which may drag for years through the courts, a 
new election law cannot be too soon drafted and 
enacted. It will certainly be a great disappoint- 
ment to the citizens of the City of New York to be 
assured that they are in little or no better position 
in case of an alleged fraudulent count than under 
the old Election Law, when the burning ballots and 
memoranda formed a part of the bonfire which cele- 
brated the current victory. 


* 


CULLEN, Ch. J.; O’BrrEN, HAIGHT and WERNER, 


JJ., coneur with Gray, J. 
3ARTLETT and VANN, JJ., dissent in opinion. 


Orders reversed, &c. 
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The right of a steamship company to a limitation 
of its liability for loss of passengers and baggage 
through the sinking of its vessel is denied in Re 
Pacific Mail Steamship Co. (C. C. A. 9th C.) 69 L. 
k. A. 71, where the crew could not understand the 
language of its officers, and were not drilled in the 
launching of the boats, because of which the loss oc. 
curred, and the statute provides that no steamer 
carrying passengers shall depart from any port un- 
less she shall have in her service a full complement 
of licensed officers, and a full crew sufficient at all 


times to manage the vessel. 


“Bucket Shop” Transactions. 





New York Court or APPEALS. 





ERROR IN ADMISSION OF EVIDENCE. 
Decided November 21, 1905. 
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Transactions with a so-called bucket shop, which 
depend entirely for their result upon fluctuations 
in the stock market and where no stock is in fact 
bought or sold, are mere wagers and a party losing 
money thereon may maintain an action to recover 
it of the brokers. 

A manager of one of the defendants’ branch 
offices who has been speculating on his own ac- 
count may maintain an action against them to 
recover his losses; but it is error to allow him to 
introduce, as original evidence of his transactions, 
the written statements thereof made and delivered 
to him by his own clerk. 

Appeal from a judgment of the Appellate Division 
of the Fourth Department unanimously affirming 
a judgment entered upon the report of a referee. 

W. F. Mackey for appellants; Hull Greenfield for 
respondent. 

CuLLEN, Ch. J.—- This action was brought under 
the statute by plaintiff in his own right and as as- 
signee of others to recover moneys lost on wagers. 
The defendants were engaged in conducting that 
kind of gambling denominated by the referee and 
popularly known as a “bucket shop;” that is to 
say, ostensibly they were carrying on business as 
stock brokers, but, in reality, while they accepted 
orders of customers, they neither bought nor sold 
stocks in compliance therewith, but when the trans- 
action was closed they either paid to or received 
from their customers gains or losses as determined 
by the fluctuation in prices on the Stock Exchange 
in the city of New York. To use the euphemism 
of one of the defendants on the witness stand, they 
“stood on their trades,” taking however, from the 
amount due their customers, one-quarter of one per 
cent.. as a so-called commission. Of course, these 
contracts between the defendants and their cus- 
| tomers were mere wagers (Hurd v. Taylor, 181 
N. Y. 231). Therefore, the parties who lost or paid 
money to the defendants on such contracts were 
entitled, under the statute, to reclaim the amounts 
paid upon them. The judgment of the referee hav- 
ing been unanimously affirmed by the Appellate 
Division, there is no question of fact before us, and 
the only objection now presented is as to an al- 
leged error of the referee in admitting certain writ- 
ten statements in evidence. 

The principal place of business of the defendants 
was in the city of Buffalo, but they had a number 
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of branch offices at various points in the western 
part of the State, among them the city of Auburn, 
where the transactions which are the subject of this 
suit took place. There one Taylor was their 
manager, or agent, who was compensated by per- 
mitting him to retain one-half of the so-called com- 
missions that were received at the place, Taylor 
paying out of such compensation the rent and ex- 
penses of the office, including the wages of a tele- 
graph operator, who transmitted the orders re- 
ceived in Auburn to the office in Buffalo. This 
operator, Mooney, was hired by Taylor and subject 
to his direction. One of the claims assigned to the 
plaintiff is that of. Taylor, who alleged that he lost 
and paid to the defendant several sums of money in 
speculation on his own account. In the course of 
business Mooney would telegraph to the Buffalo 
office the various orders received in Auburn, when, 
if they were accepted by the defendants, he would 
give the customer a statement showing the nature 
of the transaction and the margin paid thereon. 
During the trial of the action these statements, 
given to the plaintiff and to his assignors, were 
identified by the persons to whom they had been 
given and received in evidence over the objection 
and exception of the defendants. As far as the 
statements related to transactions with others than 
Taylor, they were unquestionably properly received. 
They were not only declarations made by the de- 
fendants’ agents in the course of the agency, but 
were the very contracts under which the money 
was paid to the defendants. So far, however, as 


they related to the transactions of Taylor a different | 


question is presented. When Mooney telegraphed 
orders to the Buffalo office he did not give the 
names of the customers, but the orders were identi- 
fied simply by numbers. The defendants could not 
tell in any particular case who was the person who 
had given the order. Taylor testified that the de- 
fendants said that he might speculate himself, but 
this gave Mooney, who was Taylor’s employee, no 
power to contract on the defendants’ behalf with 
Taylor. Doubtless Taylor could” recover any 
moneys he had lost to the defendants in his specu- 
lations. That, however, is not the question here, 
which is whether the statements made by Mooney 
to his immediate employer, Taylor, were original 
evidence against the defendants. If Mooney had 
no power to bind the defendants by any contract 
with Taylor, then the statements given Taylor 
neither constituted contracts nor were declarations 
made in the course of the agency. Hence they 
were not evidence, nor were they compétent to 
supply the defect in the recollection of Taylor or 
of Mooney, the rule as to which is clearly stated in 
Howard v. McDonough (77 N. Y. 592): “1. A 
witness may, for the purpose of refreshing his 
memory, use any memorandum, whether made by 
himself or another, written or printed, and when 
his memory has thus been refreshed he must testify 








to facts of his own knowledge, the memorandum 
itself not being evidence. 2. When a witness has 
so far forgotten the facts that he cannot recall 
them, even after looking at a memorandum of them, 
and he testifies that he once knew them and made 
a memorandum of them at the time or soon after 
they ttanspired, which he intended to make cor- 
rectly, which he believes to be correct, such memo- 
randum, in his own handwriting, may be received 
as evidence of the facts therein contained, although 
the witness has no present recollection of them.” 
The testimony brought the case within neither rule, 
If Taylor had, after refreshing his recollection from 
the statements, testified of his own knowledge 
(which he did not) that he had the transactions 
therein recited, that would not make the statements 
themselves evidence. Nor could they become evi- 
dence on account of his entire failure to recollect 
the transactions, because the memoranda were not 
made by him. The error in admitting these papers 
was not cured by the subsequent testimony of 
Mooney. To make the statements competent evi- 
dence it was necessary to show, first, that either 
after refreshing his recollection by looking at them, 
Mooney was unable to recollect the transactions 
they represented; second, that he knew the state- 
ments were correct. Neither fact.was shown. On 
the contrary, Mooney’s testimony is to the effect 
that often the statements did not correctly repre- 
sent the facts, and that moneys specified in the 
statements as having been received at the time they 
bore date were not then received. Both Taylor and 
Mooney testified their inability to tell whether the 
moneys ‘represented by the statements to have been 
paid to the defendants by Taylor had been in reality 
paid at all or was simply charged against the 
amount coming to Taylor from the gambling trans- 
actions in which both parties were engaged. In 
any aspect of the case, therefore, the learned referee 
erred in admitting this evidence, and it is clear that 
the error was of a most substantial character. 

The judgment should be reversed and a new trial 
granted, costs to abide the event, unless the plaint- 
iff elects to abandon his third cause of action, which 
is for the moneys lost by Taylor, and to deduct 
from the judgment recovered by him the sum of 
$1,995, with interest from August 29, 1902, in which 
case the judgment as reduced is affirmed, without 
costs in this court to either party. 

Gray, BARTLETT, HaicHT, VANN and WERNER, 
JJ., concur; O’Brien, J., absent. 

Judgment accordingly. 





20: 


Solitary confinement by the State authorities 
pending the execution of a death sentence, after the 
original day fixed for the execution of that sentence 
has passed, even if unwarranted, is held, in Rogers 
v. Peck, Advance Sheets U. S. 87, not to be a denial 
of due process of law. 
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RAotes of Cases. 

Street Railways—Speed of Car—Contributory 
Negligence.—In Alton Light & Traction Co. v. Oliver, 
decided by the Supreme Court of Illinois in October, 
1905 (75 N. E. 419), it was held that where ee 
seats, aisles and platform of a street car are crowded, | 
the railway company should so regulate the speed as 
to use the highest degree of. care for the safety of | 
passengers consistent with the practical operation of 
the ear. 

It was further held that whether it was negligence 
to board a ear then in a crowded condition,. when 
urged by the conductor to “Crowd on! This is the 
last car for the city,” is a question of fact for the 
The court said in part: 

The evidence tended to show that while on the 
trip to the city, and while the car was going up a 
grade, the motoneer turned on all the electrical power 
that the motor would permit, and that, while the car 
was in rapid motion, the conductor crowded out on to 
the front platform and cried out, “Transfers!” That 
appellee, who had been holding on to the handle 
of the car, released one hand to take a transfer ticket 
from the conductor. That at this moment the car | 
gave a lurch and threw other passengers, who also 
stood on the platform, against the appellee (as 
charged in the first count), and knocked him from | 
the car, or the lurching and rapid motion of the car 
threw him therefrom 
count), and that he fell with his left foot under the | 
car, across the rail, and the wheel of the car passed | 
over his left foot, rendering amputation necessary, | 


jury. 








(as charged in the second | 


and his left leg was amputated a few inches below 
the knee. 

The servants of the appellant company invited 
passengers to occupy the car beyond its capacity, and 
knowingly permitted, if did not induce, 
passengers to stand on the platforms and steps of 
the car. In such case the carrier assumes the duty 
of exercising, for the protection and safety of the 
passengers, that degree of care that is demanded by 
the circumstances (North Chicago Street Railroad | 
Co. v.’ Polkey, 203 Ill., 225, 67 N. E., 793). The | 
obligation of a common earrier, which rested on the 
appellant company, was to do all that human care, 
vigilance, and foresight could reasonably do, cousist- | 
ent with the mode of conveyance and the practical | 
operation of the road, to convey appellee and the 
other passengers in safety to his and their destina- 
tion. Slight care and foresight only was necessary 
to arouse apprehension that the passengers on the 
platform and steps of the car would be endangered 
by any excessive speed, and that speed even more 
moderate than the usual rate of speed was the more 
prudent and safe course for the safety of such pas- 
sengers. It was the duty of the appellant company to 
regulate the speed of its car in view of the fact that 
it had encouraged its patrons to overcrowd the aisles, 
platforms and steps. The high degree of care which 
the law enjoined upon it for the safety of its passeng: 


they 





ers should have been the paramount consideration. 


Yur 


The practical operation of the car did-not require 
that a rapid rate of speed should be employed. 
Whether it was negligence on the part of the appellee, 
as a passenger, to stand on the steps or platform 
of the car, was a question of fact for the decision of 
the jury (North Chicago Street Railroad Co. v. 
Polkey, supra), and not of law to be determined by 
the court. The cause was properly submitted to the 
jury. 


Wills—Codicils—In a proceeding entitled In re 
Sigel’s Estate, decided by the Supreme Court of 
Pennsylvania, in October, 1905 (62 Atl. 174), it was 
held that a will and a codicil must be regarded as 
parts of one and the same instrument, and the codicil 
will not be allowed to vary or modify the will unless 
such was the plain intent of the testator. 

It appeared that testator, after making several 
legacies, gave the residue of his estate to his heirs, 
and on the same day executed a codicil giving a 
certain sum to three persons, who were his heirs, 
“and no more.” It was held that the three heirs 
were not excluded by the words “no more” from 
sharing in the balance of the estate; but such words 
applied only to the amounts mentioned in the codicil. 
The court said in part: 

The distinction between 


fundamental the nature’ 


| of a codicil and a later will should be borne in, mind. 
| The later will works essentially a revocation, while 
| the codicil is a confirmation, except as to the ex- 


press alterations which it may contain; and, there- 


| fore, while in the case of a later will a revocation may 
| be presumed, this is not true of a eodicil. It means, 
| rather, an addition than a revocation. 


While no case has been found which furnishes an 
exact precedent for the one now before us, yet we 
think in principle it is to be governed by the author- 
ities which hold that a gift once made by will is not 
to be cut down by a subsequent codicil, unless the 
of the to that effect appears 
clearly Or by necessary implication. Where it is 
possible to construe the codicil so as to give effect to 
all the provisions of the will, it certainly should be 
We do not think that it can be said in this 
case that the intention of the testator to revoke the 
zifts of proportionate shares in the residue, made to 
the heirs named in the codicil, is clear from the use 


intention testator 


done. 


of the words “and no more;” for these may be con- 
strued to apply equally well as limiting the amount 
of the additional gifts to the sums named in the 
codicil. In Brisben’s appeal, reported in 1. Lane. 
Bar., October 9, 1869, this court, speaking through 
Read, J., said: “It would appear to be perfectly 
reasonable that where a legacy is given by will toa 
particular individual, and by a codicil another leg- 
acy is given to the same person, the second should 
be considered as additional to the first, and, there- 
fore, where a paper is codicillary, and two legacies 
are given to the same person, they are cumulative. 
The more recent decisions treat this as conclusive, 
unless a contrary purpose is distinctly manifested 





SSS FERNS 


24 THE ALBANY LAW JOURNAL. 








by the instruments themselves.” In the present case 
this general principle would unquestionably make 
the gifts to the individuals named in the codicil 
cumulative, were it not for the words “and no more.” 
The doubt raised by them is as to whether they limit 
the words of the will and defeat the right to share 
in the residue. Or do they limit only additional 
gifts? We are inclined to the latter construction, 
under the accepted principle that, where a devise 1s 
made of an estate, a revocation will not be implied, 
unless no other construction can be placed upon the 
language. In this case we think the construction 
adopted by the court below, which saves the rizht to 
share in the residue, is reasonable and fair. If the 
codicil be read into the will, it would then read. 
“and the balance of my estate to the heirs of Charles 
Sigel, and, in addition, to the persons named in the 
codicil the amounts therein named, and no more;” 
that is, in addition to their proportionate share of 
the residue as heirs, under the language of the will, 


they get, respectively, the amounts named, “and no 
more.” 





20: 


Awong the Tate Decisions. 


Payment by a savings bank of a forged check 
bearing a signature similar to that of the depositor, 
to one who presents the depositor’s pass book, there 
being nothing to arouse the suspicion of the teller, 
or to put him upon inquiry, as to the genuineness 
of the check, is held in Langdale y. Citizens’ Bank 
([Ga.] 69 L. R. A. 341), not to make the bank liable 
in a suit by the depositor to recover the money so 
paid, where a rule of the bank provides that pay- 
ment to a person presenting a pass book shall be 
good and valid, unless the pass book has been lost 
and notice in writing given to the bank before such 
payment is made. 


A statute requiring all bonds given for the faith. 
ful performance of official or fiduciary duties, or the 
faithful keeping, applying, or accounting for funds 
or property, to be executed by a surety company is 
held in State ex rel. McKell v. Robins ([Ohio] 69 L. 
R, A. 427), to be unconstitutional. . 


A statute giving building and loan associations the 
right to assess and collect from members and de- 
positors such dues, fines, interest, and premium on 
loans made, or other assessments, as may be pro- 
vided for in the constitution and by-laws; and 
which provides that such dues, fines, ete.,‘ shall not 
be deemed usury, although in excess of the legal rat< 
of interest,—is held, in Cramer v. Southern Ohio 
Loan & T. Co. ([Ohio] 69 L. R. A. 415), to be valid. 


The fact that the owner of a building, to whom a 
detective disclosed that it was probably about to be 
burglarized by a person named, with the feigned as 
sistance of the detective, for the purpose of securing 
evidence of the intended burglary and other crimes, 








did not take steps to prevent the burglary, but pas. 
sively allowed it to go on, is held, in State v. Currie 
(LN. D.] 69 L. R. A. 405), not to be a consent to the 
burglary that will be a defense in a prosecution 
therefor. 


The owner of a building which he knowingly per- 
mits to be used for gaming purposes is held, in Mar. 
vin v. Trout Advance Sheets U. S. page 31, not to 
be deprived of his property without due process of 
law by a statute which authorizes an action to sub- 
ject such building to the payment of a judgment ob- 
tained by an informer for the recovery of money 
lost there at play. 





70; 


Obituary. 
ExLiotr DANForRTH. 

Elliott Danforth died recently at his home in New 
York. Mr. Danforth was one of the best known law- 
yers of the State, and had always been an active 
Democrat. He was chairman of the Democratic 
State committee from 1896 to 1898, and was the 
Democratic nominee for Lieutenant-Governor of the 
State in 1898. Previous to his election as State 
treasurer he was deputy State treasurer from 1884 
to 1889. Mr. Danforth was born in Middleburg, 


Schoharie county, and was the son of Peter S. Dan- | 


forth, ex-senator and ex-justice of the Supreme 
Court. He received his early education at the Mid- 
dleburg public schools and at the Schoharie academy. 
Soon after leaving school he commenced the study 
of law in his father’s office, and in January, 1871, 
he was admitted to the bar. His wife, whom he 
married in 1874, was Miss Ida Prince, daughter of 
Dr. Gervis Prince, president of the First National 
bank at Bainbridge. 
nership with Hon. George H. Windsor, of Bain- 


bridge, and the firm was soon known throughout the 


State. Mr. Danforth was president of the village of 
Bainbridge for three years and was president of the 
First National bank of Bainbridge. In 188% he was 
a delegate to the National Democratic convention, 
which met at Cincinnati and nominated Gen. Han- 
cock for the presidency, and thereafter he was a dele- 
gate to the Democratic national convention in 1884, 
1892, 1896 and 1900. In 1880 he was unanimously 
nominated for Congress from his district, but de- 
clined the honor. Mr. Danforth was a 
speaker, was well grounded in principles of law and 
general literature, and among other qualifications 
he possessed a high degree of -patriotism, which he 
manifested in his efforts toward securing the insti- 
tution of a soldiers’ and sailors’ home in this State. 


forcible 


He was connected with several fraternal organiza- 
tions, including the Masons and Odd Fellows, and 
was a popular and industrious member in all. Mr. 
Danforth’s nomination for State treasurer at the 
Democratic State convention at Syracuse in 1889 was 
unanimous, and at the election he received a plu- 
rality of over 16,000. 


In 1878 he formed a law part- | 
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Rew Books and Rew Editions. 

The Encyclopedia of Evidence. Edited by Edgar 
W. Camp and John F. Crowe. Vol. VII. Los An- 
geles, Cal.: L. D. Powell Company, 1905. 

The leading titles in Vol. VII. of this excellent 
work, just from the press, are: Impeachment of 
Witnesses, Incest, Infants, Injunction, Injuries to 
Person, Insanity, Insolvency, Insurance, Intent, In- 
terest, Interpreter, Intoxicating Liquors, Intoxica- 
tion, Judgments and Judicial Notice. The first, and 
perhaps most important of these is Impeachment of 
Witnesses, by Charles M. Bufford, and embraces 
some 250 pages, almost if not quite reaching to the 
fullness and importance of a treatise. The arrange- 
ment is excellent and some very painstaking work 
has been done by the author, with the result of 
greatly lightening the labors of the regular practi- 
tioner who is seeking for principles, authorities and 
precedents. Among the sub-divisions are: Right to 
Impeach, Impeachment by Variant Statements, Im- 
peachment by Variant Acts, Impeachment by Sig- 
nificant Omissions, Impeachment by Character Evi- 
dence, Sustaining Evidence, Use and Effect of Im- 
peaching and Sustaining Evidence. Clark R. Mahan 
has written the title “Injuries to Person,’ which is 
also satisfactorily full and comprehensive. Charles 
Ek. Hogg has written of “Judgments” and Edward 
W. Tuttle of “Judicial Notice.” The work is be- 
ing continued on the plan first laid out, and when 
completed will constitute not only a monument to 
their industry but a valuable working tool for the 
members of the profession for whom it is intended. 


Criminal Responsibility. By Charles Mercier, M. 
B., F. R. C. P., F. R. C. S. Oxford: At the Clar- 
endon Préss, London, Edinburgh, New York and 
Toronto. Henry Frowde. 

This is one of the latest, and perhaps it is not too 
much to say, the most authoritative work yet pub- 
lished on the subject of Criminal Responsibility. 
The subject, of course, has been carefully and ex- 
haustively treated by Sir Fitz James Stephen, from 
the point of view of the professional lawyer; the 
present writer considers it from the vantage ground 
of a life-long student of psychology, one with whom 
the working of the normal mind has been a favorite 
study for many years, and who has embodied his 
views in the well-known work, Psychology, Normal 
and Morbid. As to Mr. Mercier’s other qualifica- 
tions for the difficult task of supplementing the full 
knowedge and ripe experience of Sir Fitz James 
Stephen, it may be said that he has become familiar 
by daily experience with the peculiarities of the in- 
sane and has collected, analyzed and reported cases 
of crime in which the plea of insanity was raised, in 
the Journal of Mental Science, for many years. The 
work is divided into eight chapters, Responsibility, 
Voluntary Action, Wrongdoing, Insanity, Mind, 
Mind, continued, Conditions and Responsibility and 
The Answers of Judges. It is such a work as might 
be expected from one of the learning and experience 





of Mr. Mercier, and cannot fail to constitute a valu- 
able supplement to the standard treatise of Sir Fitz 
James Stephen. 


Clement on Fire Insurance. Vol. 2. By Geo. A. 
Clement, of the New York Bar, New York: Baker, 
Voorhis & Co., 1905. 

This is the second and concluding volume of Mr. 
Clement’s admirable treatise on the subject of Fire 
Insurance. As we took occasion to say, in review- 
ing the first volume, it is a work of exceptional in- 
terest and value, making a clean, logical analysis 
and separation of the conditions of the fire insurance 
contract, approved by the courts. It reduces the 
various subjects to a system of rules mainly as af- 
fecting conduct, each preceded by a concise summary 
of its specific subject-matter. It includes in each in- 
stance the rule as imposed by contract, the differ- 
ence in language of the various forms being dis- 
tinctly pointed out. So far as has been possible, the 
judicial decisions throughout the country have been 
brought into harmony. The work is devoted ex- 
clusively to the fire insurance contract. It seems 
likely to stand for a long time in the first place of 
authority in this branch of the law. 


The Law of Passenger and Freight Elevators. Sec- 
ond edition. By J. A. Webb, 7th St. Louis Bar. 
St. Louis: The F. H. Thomas Law Book Co., 1905. 
Webb on Elevators has, since its appearance, ten 

years ago, been regarded as of the first authority on 
the subject. Planned originally as a magazine ar- 
ticle, it grew, with the examination of authorities 
and decisions into a treatise of quite respectable 
size, although the subject was then almost new. 
In the ten years that have elapsed since Mr. Webb 
first projected the work, the subject has grown to 
be one of considerable importance; many cases have 
been adjudicated and the law more clearly defined 
upon the construction and operation of all kinds 
of elevators. To this later edition Mr. Webb has 
given the same care and thoroughness as was char- 
acteristic of his first essay. Damages and personal 
injuries are treated exclusively, and the rights, 
duties and liabiliti¢s of owners and operators, as 
well as the law of elevator operation and construc- 
tion, fully discussed. 


Centralization and Law, with an Introduction 
by Melville M. Bigelow, Dean of the Boston Uni- 
versity Law School. Boston: Little, Brown & 
Co., 1906. 

This work is made up mainly of a series of lec- 
tures’ which were delivered on various recent occa- 
sions before the students or the faculty of the Bos- 
ton University Law School, as part of the plan of 
legal extension now on foot there. Besides Prof. 
Bigelow’s introduction, which admirably summar- 
izes the purposes of the work, there are six lec- 
tures, viz., The Nature of Law, and Law Under In- 
equality; Monopoly, by Brooks Adams; Law Under 
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Equality, and the Scientific Method in Law, by Prof. 
Bigelow; Law as an Applied Science, by Edward A. 
Harriman, and An Object Lesson in Extension— 
Note-Making—by Henry S. Haines. The spirit of 
the lectures is that law is the resultant of actual, 
conflicting forces in society, rather than an exact 
science. “In the classical state of equilibrium we 
have equality;” says Prof. Bigelow, “when that is 
changed, as lately it has been, we have inequality, 
and society consequently tottering in its first foot- 
hold. This change, too, may come in the end to 
equilibrium—a state of inequality.” 

Mr. Brooks Adams, in his lecture on The Law 
Under Inequality, does not blink the facts, but 
rather is outspoken. “The law, like society,” he 
says, “is in transition. Two potent forces are in 
conflict. On the one hand is ranged those who 
are economically strongest, few in number but of 
great ability, and of greater wealth. These own 
monopolies. Against them are collecting the weaker 
sections of the people, who, because of monopoly, 
are passing into servitude.” To emphasize the grav- 
ity of the conflict and the ferocity it may not im- 
possibly assume, he cites two examples of monop- 
oly. He has nothing to say about the morality of 
monopoly for professionally, he says, the function 
of the lawyer is to accept that which exists and 
deal with exigencies as they arise. “We are only 
concerned,” he says, “with the effect of the strug- 
gle upon the corpus juris, since the law, being the 
resultant of the forces in conflict, must ultimately 
be deflected in the direction of the stronger and be 
used to crown the victor. Approached from this 
standpoint various possibilities suggest themselves: 
First, it has occasionally happened in the past that 
when two forces like those now in action, have con- 
tended for the mastery, they have been so evenly 
balanced that neither has been long supreme. In 
certain mediaeval industrial cities, neither the pa- 
tricians nor the proletariat could permanently dom- 
inate, and disturbance resulted which proved ruin- 
ous. Such a situation approaches more or less 
nearly to anarchy, and as law is then paralyzed, 
the proposition is one which lawyers may decline to 
contemplate as lying beyond their sphere. Sec- 
ondly, the community in its corporate capacity may 
prevail. The law would then probably, inclining in 
the direction of the superior force, favor state con- 
trol of public utilities, and tribunals would be em- 
powered to regulate the prices of commodities sub- 
ject to monopoly, as Parliament empowered the 
courts to revise the ordinances of the guilds. Such 
an eventuality merits the lawyer’s attention, as 
upon him must probably devolve the chief responsi- 
bilities of administration, and upon his aptitude 
would largely depend success. Thirdly, the owners 
of monopolies may maintain and improve their 
present advantage. In this case they would eventu- 


ally gain complete mastery of the price making 
units. This possibility is singularly suggestive to 
the lawyer, for it presupposes changes which to him 





are momentous. Monopoly being at once the most 
lucrative and the least loved species of property, is 
eminently obnoxious to attack and hard to defend; 
therefore a somewhat narrow minority of citizens 
could with no certainty anticipate an undisturbed 
possession of a comprehensive system of monopo- 
lies such as those now developing. To enforce mo- 
nopolies in the necessaries of Jife the owners might 
even be constrained to become the exclusive mouth- 
piece of the law, or, in other words the Sovereign. 
To effect this would be difficult without shifting 
the basis of our institutions from consent to force. 
Were such a contingency to arise, the opportunity 
for distinction offered to the lawyer of administra- 
tive capacity would be unrivalled, as to his lot 
would fall the remodeling of the corpus juris and 
putting it into operation when remodelled. Also 
the equilibrium of such society might be unstable; 
if so, confiscations would follow any failure of en- 
ergy on the part of the privileged class. On the 
attitude of the courts in such an emergency I have 
said enough; they would doubtless rise to the occa- 
sion in the future, as in the past; but whatever 
may be in store for us, if my inferences are sound, 
you may reasonably anticipate a considerable de- 
flection of the law from its present path, while the 
community is passing from contract to servitude.” 
The above extract is given in order to show the 
candor with which the lecturer referred to deals 
with the problems in hand. The book is one which 
every lawyer, no matter how eminent, or what his 
specialty, or his views, may read with profit. 


A Maker of History. By E. Phillips Opvenheim. 

Boston: Little, Brown & Co., 1906. 

This is undoubtedly one of Mr. Oppenheim’s most 
fascinating novels. In it the clever author tells the 
story of a young Englishman who accidentally be- 
comes the possessor of a portion of a secret agree- 
ment between Russia and Germany, and thereby 
lays up for himself a world of trouble. 
time all the ingenuity of the secret police of three 
countries is taxed to obtain possession of that one 
paper and the hero. Important personages in the 
diplomatic and official life of England, France, Ger- 
many and Russia figure in the story, and the inge- 
nuity of the secret police of three countries is in- 
volved in the maze of incident, plot and counter- 
plot through which the reader is carried. The story 
is of absorbing interest, and is told with all of Mr. 
Oppenheim’s well-known skill. 


For some 


The Menace of Privilege. A Study of the Dangers 
to the Republic from the Existence of a Favored 
Class. By Henry George, Jr. New York: The 
Macmillan Company, 1905. 

Henry George, Jr., perhaps the ablest expounder 
of the single-tax theory, so forcibly impressed on 
the world by his famous father, has written much 
on his favorite theme, but nothing better nor more 
characteristic than this newly-issued book, “The 
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Menace of Privilege.” This work aims to show 
“how privileges granted or sanctioned by govern- 
ment underlie the social and political, mental and 
moral manifestations that appear so ominous in a 
republic.” Mr. Geore deals with the inequality of 
the distribution of wealth, which occasions the for- 
mation of two belligerent elements in the nation, 
viz.: leagued privileges on the one side and labor 
unionism on the other. He shows how privilege 
seeks to control politics by corruption and to secure 
for itself the support of the press, the university 
and the pulpit. All this, he argues, leads to central- 
ization of government and foreign aggression, and 
to conditions that tend to bring disaster and ruin 
on the republic. But, notwithstanding that he 
draws a strong picture of present and prospective 
evils, Mr. George is still hopeful of the future, be- 
cause he is sure that the single-tax system offers 
a remedy and a preventive which must some day 
be employed. The work is thoughtful, well written, 
and temperate in tone, and as an earnest attempt 
to solve a difficult problem, deserves careful and re- 
spectful study. 





20: 
Literary RAotes. 
the North American Review for January 
Wayne Mac Veagh discusses the recent elections 
in which the bosses and the machines were success- 
fully challenged in so many places, describing the 
result as “A Great Victory for Honest Politics.” 
Under the title, “New York: Social Notes,’ Henry 
James publishes the first part of an extremely sug- 
gestive study of the Empire City. Simon Newcomb 
advocates “The Organization of Scientific Research.” 
The president of the United States of Colombia 
pays a high tribute to “Mexico’s Great Finance 
Minister.” Frances Campbell Sparhawk denounces 
the reservation system as “The Indian’s Yoke.” 
W. P. Reeves, High Commissioner of New Zealand 
in England, describes the operation of “State In- 
surance in New Zealand.” Rear Admiral 8S. B. 
Luce, U. 8. N., makes “A Plea for an Engineer Corps 
in the Navy.” J. B. 
tionality 


In 


Cessna affirms the constitu- 
of “Congressional Rate-Making Com- 
Archibald R. Colquhoun writes instruc- 
tively about “The Chinese Press of To-day.” Beek- 
man Winthrop, the Governor of Porto Rico, contro- 
verting the late Gen. Roy Stone, insists that under 
American control there has been “Industrial Prog- 
ress in Porto Rico.” Baron Louis de Levay, Royal 
Commissioner of Emigration in Hungary, at the in- 
stance and by the authority of the Hungarian Gov- 
ernment, explains the limitations placed upon emi- 
gration from his country by “The Hungarian Emi- 
gration Law.” J. F. Cronan submits “A Plan for 
Regulating the Trusts.” John Foreman replies to 
some criticisms directed at him by Bishop Brent, 
in his recent article on “American Democracy in the 
Far East.” 

Considering the general similarity in daintiness 
and completeness of plot between Booth Tarking- 


by 
mission.” 





ton’s “Beautiful Lady” and his “Monsieur Beau- 
caire” and remembering the success of “Beaucaire,” 
as dramatized for Richard Mansfield, it is interest- 
ing to hear that Mrs. Genevieve G. Haines has se- 
cured from Mr. Tarkington the right to dramatize 
the “Beautiful Lady.” 

Among the noteworthy results of the meeting of 
the American Library Association at Portland, last 
July, was the organization of the League of Library 
Commissions representing twenty-three states. The 
league, by co-operation, hopes to perform more ef- 
fective work in the different states, work out the 
book lists of the different state commissions, thus 
relieving these commissions of duplicating work, 
and makes more available the fund of $100,000 
given by Andrew Carnegie to the American Library 
Association to be used in biographical work in the 
smaller towns. The executive committee of _this 
league held its first meeting in Indianapolis, Decem- 
ber 13, to inquire into the operating methods of the 
Indiana Public Library Commission and see what is 
being done by the library school of the Technical 
Institute. 

A curious position has been created in the Los 
Angeles public library, apparently intended to in- 
crease the usefulness of that institution. This “ di- 
rector of research,” as he is termed, according to 
the requirements submitted by the city library 
board to the civil service commission, will be called 
upon “to assist library patrons in preparing advan- 
tageous courses of study and reading, assist schol- 
ars in special investigation in all the natural and 
applied sciences, in history, philosophy, chemistry, 
scientific agriculture, including irrigative scientific 
horticulture, economic geology, particularly the ge- 
ology of California and the southwest, economies, 
constitutional law and history, or any other branch 
of investigation. He will likewise aid college pro- 
fessors, clergymen and other students in classical 
and Biblical research in the Hebrew, Greek, Latin 
and German texts, in classical, Biblical and Ameri- 
can archaeology, in theology, history, the “higher 
criticism, and in the critical studies of the Chris- 
tian and non-Christian creeds and schools of philos- 
ophy, including Brahmanism, Buddhism, Hinduism 
and Taoism. He will also be a competent adviser 
in all departments of literature and literary criti- 
cism.” 

The salary for the person endowed with all this 
wisdom is fixed at from $125 to $150 per month. 
The aspirant to such a position must truly be such 
an one as Oliver Goldsmith’s schoolmaster: 


“And still they gazed and still the wonder grew 
That one small head could carry all he knew.” 


The Library Club of Chicago last year initiated 
a movement for more co-operation between the vari- 
ous popular educational institutions of Chicago and 
has progressed until Mayor Dunne has been induced 
to appoint a committee of seven to collect informa- 
tion concerning what is being done in other places 
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with a view to beginning work along similar lines 
in Chicago. The idea of the club is to so correlate 
the school, the library, the museum and the art gal- 
lery as to make each a positive and systematic fac- 
tor in the working of the other. 

According to the London Academy the Biblio- 
theque National has shelf room for the acquisition 
of less than twenty years to come, and its building 
cannot be enlarged. Its removal to the side of the 
Tuilleries has been suggested and an architect has 
been commissioned to draw plans for a possible 
building, with accommodations for 2,000 readers. 

The Library of Congress has recently held an ex- 
hibit of tiny books. None of the 192 volumes dis- 
played were more than two inches in length or 
breadth. They came from all countries and are 
printed in many languages. Some date back to the 
early part of the eighteenth century, but most of 
them are modern. The foreign books were of pe- 
culiar interest as they are more carefully made 
than those in our country and many slow rare and 
beautiful bindings. 

In connection with the solution of the problem of 
bringing together books, readable books and the 
masses of the people, the work accomplished by the 
traveling libraries has been a leading factor since 
1892. The Wisconsin Bulletin gives the following 
table showing how rapidly the system has developed. 
The libraries thus tabulated are through State 
Library commissions or similar state agencies, and 
do not include hundreds mentioned by city and 
county organizations: 

No traveling No. 


State. libraries. vols. 
CT ccs dvnpesage.ceas'Gnb ee 120 6,000 
Re wide. g Agen se eee se 122 6,000 
Connecticut . ........ wenevns Whee 160 3,158 
PE. wekeepeataecceseceee 45 2,250 
TG can we neh alka ed 40s0er shes 100 6,000 
Gd ide baee.sb 00660 00 0aeee te 142 4,978 
a eae a alec aah erie. pee 130 14,200 
Dk. cin t'siss oetus ¢ 4 kee. reeees 300 15,000 
Satie as henh eb ee es 4a. 104 5,000 
Maryland . .........sccccscscess 47 1,500 
ee Freee 60 3,000 
Minnesota . .......cceeccecseeces 284 12,000 
CE Ss ccdleceeccaséenecseds toes 89 5,700 
New Jersey . ....-2-eesecercccees 62 3,650 
RE ONE o's o.dccnnsetscese restos 1,000 72,223 
CNS t8sc6d Saas oR been ae -.-+- 1,000 34,232 
Oregon . ......cecccccccccccscees 10 500 
Pennsylvania . .....--++esseeeees 165 8,100 
NN gia - d's aleae since obre-sinee 40 ‘1,600 
Washington . .........-seeeeeee 57 2,400 
TPINOOTEER 6 coc ccccesecccsccvcses 344 13,962 


The distinctive quality of the Review of Reviews 
as a “news magazine” is well illustrated in the open- 
ing number of the new year. In this January issue 
appears a well considered article by W. T. Stead, 
describing the political conditions and problems that 
confront the Liveral party on its return to power in 





Great Britain, together with an interesting series of 
thumb-nail sketches of the different members or the 
new cabinet which took office on December 11. The 
same number contains a vivid pen-picture of the 
serious crisis in London’s labor situation as seen 
by a Canadian woman, Miss Agnes C. Laut, only a 
fortnight before Christmas. The strikes and lock- 
outs of 1905 in the United States are graphically 
reviewed by Victor 8S. Yarros. Apropos of the ac- 
tion of Columbia University in abolishing football, 
a series of five brief articles by college presidents 
and experts in the department of physical instruc- 
tion is timely and valuable. “ Making the North- 
west Passage” is the title of an article by Cyrus C. 
Adams, which explains and illuminates, with the 
aid of a map, the courses taken by various Arctic 
explorers, including Captain Amundsen, who has 
come back to civilization within the past month, in 
seeking a practicable Northern route from the At- 
lantic to the Pacific. The editorial department of 
the magazine, “The Progress of the World,’ covers 
in its usual thorough manner the doings of the new 
Congress, the revolutionary developments in Russia, 
and many other topics of world interest. 

Mr. Winston Spencer Churchill’s biography of his 
father, the late Lord Randolph Churchill, will be 
published by The Macmillan Company early in Jan- 
uary. Lord Ranaolph was not simply a clever man; 
he was one of the ablest men of his age—a pre- 
eminent party leader, and a power both in and out 
of Parliament. Among other distinctions he was 
the founder of the Tory Democracy. It is curious 
to note that his son, who has carried the Tory De- 
mocracy to its logical conclusion, brings out the 
biography of his father just as he becomes Under 
Secretary of State for Foreign Affairs in a Liberal 
Government. 

The Macmillan Company announce for publication 
early in the new year a volume styled “The Ar 
biter,” concerning which there seems to be more or 
less mystery. The author’s name is not given; and 
the volume, which is more or less in the form of 
Walton’s “Compleat Angler,” consists in a dialogue 
of which the chief part is carried on by the per- 
sonage known as “the Arbiter.” ‘The horrors, and 
the needlessness of war, the advantages of arbitra- 
tion, and the blessings of peace, are his main 
themes; but the whole is put in such a fresh, vivid 
and attractive way that it is said to be specially 
interesting. 

The Macmillan Company has just published the 
following new books: “The Modern Trust Com- 
pany: Its Functions and Oranization,” by Messrs. F. 
B. Kirkbride and J. E. Sterrett; Volume III. of 
“The Life and Writings of Benjamin Franklin,” ed- 
ited by Professor Albert H. Smyth; “The Story of 
Cambridge,” by Charles W. Stubbs, D. D., Dean of 
Ely, illustrated by Herbert Railton, in The Medi- 
aeval Town Series; “ Jack Hinton, The Guardsman,” 
by Charles Lever; the Abridged Edition of the 
“Life and Letters of Brooke Foss Westcott, D. D., 
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D. C. L., sometime Bishop of Durham,” by his son, 
Arthur Westcott; a new and revised edition of “The 
Management and Diseases of the Dog,” by John 
Woodroffe Hill; Seventh Edition, Revised and En- 
larged, of “The Elementary Part of a Treatise on 
the Dynamics of a System of Rigid Bodies,” Being 
Part I. of a Treatise on the Whole Subject, with 
numerous examples, by Edward John Routh, Sc.D., 
LL.D.; “The Cathedral Church of Saint Patrick,” 
by J. H. Bernard, D. D., in Bell’s Cathedral Series; 
“Coin Types: Their Origin and Development” (the 
Rhind Lectures for 1904,) by George Macdonald, 
M.A., LL.D.; “London Vanished and Vanishing,” 
Painted and Described by Philip Norman; “The 
Scottish Parliament: Its Constitution and Proce- 
dure, 1603-1707,” with an Appendix of Documents, 
by Charles Sanford Terry, M.A.; “Telegraphy: A 
Detailed Exposition of the Telegraph System of the 
British Post Office,’ by T. E. Herbert, M.A.; “Notes 
on the Life History of British Flowering Plants,” 
by the late Hon. Lord Avebury, P.C.; and “Who's 
Who, 1906.” 

A statue of Charles Kingsley has been completed, 
and will shortly be set up at “the little white town” 
of Bideford, which “all who have traveled through 
the delicious scenery of North Devon must needs 
know.” It was here, in the drawing-room of the 
Royal Hotel, with its wails of paneled oak and its 
fine ceilings adorned with foliage and cherubs, 
snakes and birds, that Kingsley wrote “Westward 
Ho!” He went to Bideford in 1854, and resided 
there some time owing to the ill-health of his wife. 

Apropos of the distincton recently bestowed upon 
Sienkiewics, in the award of the Nobel prize for 
literature, The Academy remarks that the novelist 
in spite of his immense sales, is not, for a popular 
author, a rich man. The Russian Empire has not 
yet adhered to the Berne Convention, and Polish 
copyrights can therefore be violated with impunity. 
The country seat, moreover, which his admiring 
compatriots lately presented to him in the neighbor- 
hood of Warsaw, is no source of income, but, on the 
contrary, costs him a great deal to keep up. 

The supplement to their facsimile reproduction 
of the Shakespeare First Folio, which the delegates 


sists of facsimile productions, in quarto form, of 
the earliest editions of that portion of Shakespeare’s 
work which has no place in the First Folio: Per- 
icles, and the volumes of poems—‘Venus and 
Adonis,” “Lucrece,’ and “The Passionate Pilgrim.” 
To each of the volumes Mr. Sidney Lee furnishes 
an elaborate introduction embodying the latest re- 
sults of his researches into the literary history and 
bibliography of the works. The investigations 
cover a wide field. 

Maude Howe (Mrs. John Elliott) the author of 
“Two in Italy” and “Roma Beata” has sailed with 





her husband, John Elliott, the artist, for Spain, 
where they will spend the next two years. 
Clement Vaughn, the hero of a new Western 


of the Clarendon Press published last month, con- | 





story by A. B. Ward, entitled “The Sage Brush Par- 
son,” is made to undergo every one of the tempta- 
tions which beset the hardened sinners of his flock 
in the Nevada mining town where the scene of the 
story is laid. He is tempted by drink, by the un- 
lawful love of a woman, by the desire to kill. In 
the light of his experience he learns how flimsy a 
weapon mere eloquence must be measured against 
the evil forces with which he has to deal. “The 
Sage Brush Parson” will be published by Little, 
Brown & Co., January 27. 

Reports from Minneapolis, the home of Frances 
Squire, assert that her book, “The Ballingtons,” is 
the leading topic of discussion whenever book read- 
ers meet. The novel has stirred up the strongest 
feelings, particularly in regard to the principal char- 
acters in the story. One reader, a very kindly wo- 
man not at all given to violence, having Ferdinand 
Ballington in mind, after finishing the book ex- 
pressed a desire “to maul some man,” almost any 
representative of the sex to which Ferdinand be- 
longs. The author of “The Ballingtons” is spend- 
ing a year in England, where she has been cordially 
welcomed by some of Britain’s literary people. 

The Forum for January-March leads off wth 
Henry Litchfield West’s comprehensive review of 
“American Politics,” treating of the opening of the 
Fifty-ninth Congress, and such impending issues as 
tariff revision, the reguiation of railroad rates, the 
admission of new states, one-man power in the 
House of Representatives, the Congressional cam- 
paign of next fall, the question of contributions to 
political funds, and the recent wave of reform that 
has swept over municipalities and public offices 
generally. “Foreign Affairs” in the first lustrum 
of the twentieth century, just completed, are dealt 
with by A. Maurice Low in his customary lucid and 
picturesque manner. “Finance,” by Alexander D. 
Noyes, sums up the ruling conditions in the world’s 
markets at the year-end. “ihe Educational Out- 
look” is philosophically scanned by Ossian H. Lang, 
who devotes thoughtful attention to the ethical 
standards of manhood and womanhood which slwuld 
be required of all teachers and school officers. Rus- 
sell Sturgis writes of “Mural Painting,” giving crit- 
ical descriptions of the principal works of this class 
which have been executed in public buildings in the 
United States during the past few years. “Applied 
Science” in enterprises of modern engineering and 
technical processes is discussed in its latest manifes- 
tations by Henry Harrison Suplee. Professor Trent 
of Columbia reviews “New Editions of Franklin’— 
a most timely contribution, in view of the approach- 
ing two hundredth anniversary of Benjamin Frank- 
lin’s birth. Two Japanese papers of extraordinary 
interest and value are “Financial Japan After the 
War,” by Baron Shibusawa, and “The New China,” 
by Adachi Kinnosuke. Finally, Wolf von Schier- 
brand’s article on “Russia’s Economic Future” is a 
masterly inquiry into the governmental finance sys- 
tem and condition of the great empire. 





30 THE ALBANY LAW JOURNAL. 








In the Review of Reviews for January appears a 
well considered article by W. T. Stead, describing 
the political conditions and problems .xat confront 
the Liberal party on its return to power in Great 
Britain, together with an interesting series of 
thumbnail sketches of the different members of the 
new cabinet which took office on December 11. The 
same number contains a vivid pen picture of the 
serious crisis in London’s labor situation as seen by 
a Canadian woman, Miss Agnes C. Laut, only a 
fortnight before Christmas. The strikes and lock- 
out of 1905 in the United States are graphically re- 
viewed by Victor S. Yarros. Apropos of the action 
of Columbia University in abolishing foot ball, a 
series of five brief articles by college presidents and 
experts in the department of physical instruction is 
timely and valuable.. The consensus of these writers 
seems to be that the “ending” of the game as a 
college pastime in America can only be averted by 
most radical “mending.” “Making the Northwest 
Passage” is the title of an article by Cyrus C. 
Adams, which explains and illuminates, with the aid 
of a map, the courses taken by various Arctic ex- 
plorers, including Captain Amundsen, in seeking a 
practicable northern route from the Atlantic to the 
Pacific. The editorial department of the magazine, 
‘The Progress of the World,” covers in its usual 
thorough manner the doings of the new Congress, 
the revolutionary developments in Russia, and many 
other topics of world interest. 

John Henry Hubback, joint author with Miss 
Edith Hubback of John Lane Company’s recent pub- 
lication, “Jane Austen’s Sailor Brothers,” is a 
grandson of the late Sir F. W. Austen, G. C. B., who 
died as Senior Admiral of the Fleet in 1865, and is 
therefore, a great nephew of Jane Austen. He was 
educated at the Royal Naval School, then situated 
at New Cross, Kent, and has been engaged in busi- 
ness in Liverpool for a number ot years. He has 
some experience in the United States, having 
crossed the American continent before there was any 
Pacific railroad, and has also visited Australia and 
New Zealand. He is a member of the Council of 
the Liverpool Chamber of Commerce, and has served 
on the Mersey Docks and Harbour Board, the gov- 
erning body for Liverpool and Birkenhead Docks. 
Miss Edith Hubback was educated at the Oxford 
High School and has contributed one or two origi- 
nal stories to various serials. 

Father Zephyrin Engellhardt, O. F. M., the his- 
torian of the Franciscan Missionaries, has pro- 
nounced George Wharton James’s new book, “In 
and Out of the Old Missions of California,” “by far 
the best and most trustworthy popular description 
of the twenty-one California mission establishments 
so far published.” He adds: “With the help of 
this volume and Helen Hunt Jackson’s ‘Glimpses of 
California,’ written in the same spirit, the general 
reading public may form a very true idea of the 
conditions prevailing at the early Indian Missions, 
which are, even in their ruined state, the glory of 





California. I heartily recommend ‘In and Out of 
the Old Missions’ to all lovers of true history. It 
will be a revelation to those who have been filled 
with the stuff published about the California mis. 


sions and their missionaries by unscrupulous and 


superficial writers heretofore.” 





20: 
A Police Court of New Erin. 


The police court is a fertile field for the study of 
human nature. Here the college rowdy, the sure- 
thing gambler, grafter, loafer and moral delinquent 
all stand on an equal footing. The judge has as- 
cended the bench and the hearing: of applications 
for warrants is in progress. 

“What can I do for you to-day, Officer McGrath,” 
was the salutation of Judge Houlihan. 

“Yer Honor, I’ve arrested a man fer having four 
wives,” replied Officer McGrath. “Ah, let me see 
what we shall charge him with,” queried Judge 
Houlihan. “ Hould, I have it. The first marriage 
is called in the law ‘matrimony,’ the second, ‘big- 
amy, the third, ‘polygamy,’ and the fourth, ‘ignom- 
iny.’ We shall charge him with ‘ignominy.’ Poor 
fellow, I shall sind to the grand jury a recommenda- 
ton iv mercy. It wasnt his fault there were any 
ould maids in the counthry.” } 

‘What can I do for you, Officer Gilligan?” asked 
Judge Houlihan. “Yer Honor, these boys set off 
some firecrackers which they tied to the tail of 
Paddy O’Rourke’s coat.” “The question is a most 
perplexing one. I will now look into a book which 
I am told contains the lwa on all subjects. It is 
called ‘Ivery man his own lawyer or the practice in 
law made aisy.’ It contains 500,000 statements in 
the law, and 400,000 applications in the law and 
their remedies. Let me look under ‘ Tinaments 
and Hereditaments.’ A tinament is something that 
adjoins, and as his coat was adjoining his person, it 
is clearly a tinament according to my judgmint. 
We shall complain iv these boys for malicious in- 
jury to ‘Paddy O’Rourke’s tinaments.’ ” 

“ What’s throubiin’ you to-day, Officer Halloran?” 
queried Judge Houlihan. “his woman, yer honor, 
wants her husband arrested for non-support.” 
“What did your husband do, madam?” inquired his 
honor. “He forgot to give me his pay envelope 
Saturday night,” answered the woman. “But this 
is only Monday; your husband may have a bad 
mimory; it may be pure forgetfulness on his part,” 
answered his honor. “It’s the beginning iv a bad 
habit,” replied the woman, “and as to his mimory, 
yer honor, my husbands remimbers the day he first 
met me, the day he proposed, my birthday, the date 
iv our wedding, and the age iv our baby whin he 
cut his first tooth. Do you call that a bad mim- 
ory?’ His honor acknowledged defeat and granted 
the warrants. 3 

JOSEPH M. SULLIVAN, LL.B., 
Ot the Suffolk (Mass.) Bar. 
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LEGAL NOTES. 


The Supreme Court of New Brunswick recently gave 
judgment declaring Miss Mabel French, of St. Johns, 
not eligible to be admitted as an attorney to practice 
in the province. At the hearing on the case one of 
the justices stated that he knew of no precedent in 
British law which would justify him in admitting a 
woman to the bar. It is said that when the Provincial 
Legislature is convened next month a special act to 
secure the young woman’s admission to practice will 
be introduced. 


Adolph Moses, the late editor of The National 
Corporation Reporter, of Chicgao, was for many years 
actively and successfully engaged in the pursuit of 
his profession of the law. During the later years of 
his career he devoted a large part of his time to the 
Corporation Reporter. 


McBride v. Gould, a decision by Judge Dillon of 
the Franklin Common Pleas, holds that the scintilla 
rule of evidence has no longer its former force and 
vigor in Ohio, and where the probative value of 
plaintiff’s evidence is so slight that a motion for a 
new trial] would have to be granted if a verdict be 
based upon it, it is the duty of the court to grant a 
motion to nonsuit, or to direct a verdict for defend- 
ant at the conclusion of plaintiff’s evidence. Judicial 
officers, such as common pleas judge, cannot be held 
in damages in a civil action for any judicial act, 
finding, judgment, order or decree made upon a 
subject-matter within the jurisdiction of such court. 
And the reason and policy of the rule apply with 
equal force against the maintenance of any such 
actions, alleging the act to have been negligently or 
corruptly done. While such judicial officer may be 
held liable for acts outside his jurisdiction, this does 
not mean jurisdiction dependent upon the existence 
of facts to be determined by such judge, from evi- 
dence adduced, but jurisdiction as a matter of law. 
Therefore, a finding of fact by a judge, that the evi- 
dence established one year’s residence of the plain- 
tiff in Ohio, in a divorce trial, will not be inquired 
into or distributed in an action against such judge, on 
the ground that such finding was erroneous, and 
therefore no right or jurisdiction existed to grant 
the divorce. As the injury done and not the con- 
spiracy, is the gravamen of the offense in civil 
actions for conspiracy, the action will warrant a 
verdict against one or more of the defendants. The 
discharge of one or more of the defendants will not 
discharge all, unless the injury could only have 
been inflicted by a joint act and mutual co-operation 
of certain defendants. In such case the discharge of 
one necessary to such action, of necessity discharges 
all. A husband who by written agreement receives 
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$4,000 from his wife, and agrees that she may take 
the children, leave and obtain a divorce at her 
pleasure, cannot maintain an action against those 
whom he charges with carrying out said agreement 
and procuring such divorce. A collusive agreement 
with reference to divorce is one by which the parties 


uit 








agree to obtain a divorce either by suppression of the 
facts or by manufactured or false evidence. Where 
an agreement only provides that one party will not 
contest, it is not collusive, but calls for a closer 
scrutiny by the court of all the facts, and leaves it 
a matter for the court to consider in connection 
with all the evidence adduced.—Ohio Law Bulletin. 
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To What Extent a Legislature May Delegate 
Its Powers to a Board or Commission. 


The Supreme Court of Oregon, in the case of 
State v. Briggs (77 Pac. Rep. 750), was recently 
called upon to decide on the constitutionality of a 
law prescribing the qualifications for, and regulating 
the practice of the trade of barber, which was at- 
tacked on the ground that it delegated legislative 
power to the board of examiners. The law in sub- 
stance provides for the appointment of a board of 
examiners, defines their powers and duties, among 
which are the making of by-laws and the prescrib- 
ing of the qualifications of a barber, declares that it 
shall be unlawful for any person not registered to 
practice the business of a barber, or conduct a 
barber school, without the sanction of the board and 
prescribes the penalty for its violation. It is con- 
ceded in all the decisions involving this point and 
by all text writers that more or less of the details 
necessarily involved in giving the legislative in- 
tention the force and effect of law must be left to the 
administrative authorities. The legislature is in 
session but a short portion of the year; it cannot 
legislate for each contingency that may arise, and 
unless there is some means provided to determine 
questions of a quasi-legislative character, the law, 
for the most part, must be inoperative. Nearly all 
the opinions upon the point in question state in sub- 
stance that “ the legislature cannot delegate its power 
to make a law, but it can make a law to delegate a 
power to determine some fact or state of things upon 
which the law makes, or intends to make, its own 
action depend.” Thus the question in all cases is to 
what extent the legislature may make the operation 
of law depend upon facts and circumstances to be de- 
termined by a board appointed for that purpose. 

In the case of State v. Briggs, the giving to the 
board of barber examiners the above powers was 
held not to be a delegation of legislative authority. 
Let us take up briefly some of the cases roughly 
parallel to the above decision, although it is hardly 
feasible to classify them in any satisfactory way. 

The State of South Carolina authorized the Board 
of Agriculture to determine who should have the 
right to mine phosphate rock from the property of 
the State, and to license those whom the board in 
their discretion thought would work for the best 
interests of the State. P. R. Co. v. Hagood (30 S. 
Car. 519). The pure food law of Indiana provides 
that “ within ninety days after its passage the board 
of health should. adopt measures to facilitate the 
law’s enforcement and prepare rules regulating 
minimum standards of foods, define specific adulter- 
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ations,” etc. Isenhous v. State (157 Ind. 517). 
Both of these laws were upheld. The federal court 
decided that the act of congress authorizing the 
Secretary of War to give notice for the alteration 
of ‘bridges that he believed to be unreasonable ob- 
structions to navigation, and empowering the dis- 
trict attorney to prosecute parties refusing to com- 
ply with such notice is not unconstitutional, as vest- 
ing the secretary with legislative power. United 
States v. City of Moline (S2 Fed. Rep. 592). In 
Massachusetts, the legislature, having the power of 
determining the qualifications of officers not other- 
wise provided for in the constitution, has the author- 
ity to delegate such power to the civil service com- 
mission. Opinion of Justices to House of Reps. 
(138 Mass. 601). The legislature has power to con- 
fer upon the board of health of a city the authority 
to enact and enforce ordinances. Peo. v. Justice (7 
Hun, 214). There are many cases where boards of 
health have been given the power to prescribe the 
qualifications of a doctor or dentist, etc, and to 
decide which colleges should be accredited and which 
should not. Hildreth v. Crawford (65 Iowa, 339; 
Ex pare McNulty, 77 Cal. 164). Another large class 
of cases involving the question under discussion 
arises from the creation of railroad commissions. 
General laws have been passed for the regulation of 
rates charged by railroads which delegate to a com- 
mission the power to determine what constitute 
reasonable rates. Such laws have uniformly been 
held constitutional (Tilley v. Railway Co., 5 Fed. 
Rep. 641; Chicago Ry. Co. v. Dey, 35 Fed. Rep. 866; 
Railway Co. v. Smith, 15 Ga. 694; Peo. v. Harper, 
g1 Ill. 357). The federal courts place great weight 
upon the fact that the general law granting the board 
or commission power to make rules or regulations, 
should also declare the violation of such rules or 
regulations, when promulgated to be.a misdemeanor 
and prescribe the penalty therefor, instead of giving 
the board power to declare a violation of the rules 
a misdemeanor and prescribe a penalty (Ex parte 
Cox, 63 Cal. 21; United States v. Breen, 4o Fed. Rep. 
402; United States v. City of Moline, supra). 
Though in the above cases questions of a quasi- 
legislative nature have been quite generally delegated 
to boards, commissions and executive officers or de- 
partments, yet that power is not without limitations. 
In Michigan an ordinance which left it within the 
discretion of a mayor or police officer to regulate 
processions in the streets of a city was declared un- 
constitutional “ because it leaves the power of per- 
mitting or restraining processions and their course 
to an unregulated official discretion, when the whole 
matter, if regulated at all, must be permanent legis- 
lation” (Matter of Frasee, 63 Mich. 396). Also, 
where a law or ordinance delegates to a board an 
unregulated official discretion it is unconstitutional 
(Cicero Lumber Co. v. Cicero, 176 Ill. 9). In the 
case of O’Neil v. Insurance Co. (166 Penn St. 72) 
it was declared a delegation of legislative authority 
to direct the insurance commissioner to draw a 


standard policy to be used by all insurance com- 





panies. In the opinion the court gives five reasons 
why the act is unconstitutional. First, the act does 
not fix the terms and conditions of the policy, the 
use of which it commands. Second, it delegates the 
power to prescribe the form of the policy and the 
conditions and restrictions to be added to and made 
part thereof, to a single individual. Third, the ap- 
pointee clothed with the power is named only by his 
official title. Fourth, the appointee is not required 
to report to the legislature; his report is filed in his 
own office and never becomes an integral part of 
the statutes. Fifth, the legislature had no control 
over the form when filed, and had no knowledge of 
the act they required ali companies to follow, and for 
the violation of which they prescribed a heavy pen- 
alty. The above decision does not seem to have 
given so much weight as the federal courts to the 
fact that the general law made the violation of the 
act a misdemeanor and prescribed a penalty for its 
violation. But two States, other than Oregon, have 
been found to have State laws regulating the trade 
of barber — Missouri and Nebraska. Each leaves to 
a board of examiners the determining of the neces- 
sary qualifications of a barber and the granting of 
licenses, but in each State the law is more explicit 
in its direction of the course to be pursued by the 
board and in its limitations upon their power than 
is the Oregon law. The Nebraska law went into 
effect in 1889 and the Missouri law in 1900.— Yale 
Law Journal. 





:0: 
Humorous Side of the Law. 


Peter Smith had fallen from an elevator in Kansas 
City, and was somewhat shaken up and bruised, and 
when he picked himself up, the only bystander, an 
utter stranger, seeing the frown on his face, and 
noticing that he was not hurt, laughed at him, 
whereupon Peter promptly called him a “Lunk-headed 
old fool,” and walked off. * * * 

A few months later, the damage suit of said Peter 
Smith against the elevator company was being tried 
in the Circuit Court, wherein said Peter claimed 
that he was greatly injured by the fall aforesaid, was 
picked up unconscious, etc. The aforesaid stranger 
was a witness for the defendant and testified that 
plaintiff was not picked up unconscious but that he 
“picked himself up and walked off.” When asked 
how he knew that plaintiff was not unconscious, he 
replied: “He recognized me.” He was then asked 
if plaintiff had ever seen him before and replied in 
the negative, whereupon he was asked what plaintiff 
said to him that caused him to think that plaintiff 
recognized him. His answer quoted plaintiff’s lan- 
guage to him given above, his reply being, “ He called 
me a ‘ Lunk-headed old fool.’” It is needless to say 
that it took some time to restore solemnity in the 
court room. 

“What is it,’ demanded the preacher, “that 
brings the most comfort to a man in time of trial?” 
“An acquittal,” grunted Judge Gubbs, waking up 
suddenly.—Cleveland Leader. 
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